f'ij REPORTg

T R_ 1 A Los,s

:
]
i
 MARCUS LYON, :
Pl 1 s ' . T
e . BEFORE |
THE SUPREME JUDICIAL COURT,;;-- ' |
¢ : sy i
nc“mr AND HOLDEN AT NORTIIAHPTON, WITHIN AND FOR THE COUNe 3% 1
TY OF HAMRSILIRE, U TUE, COMMONWEALTIH.OF MASSACKY- A
| sETTS, oSz 'l:H;E:'g‘o-URT'! TYESPALLOT A;;g;rf ]:8017 ‘
” L : . .."‘b'.‘" J SR A 'J i o"'_-‘
. BTJNEMBER OFTI{E BAR.
——— = anc e | o
: »v':‘v .-‘"v" 2u¥ X : “. ‘I’
; COPY RIGHT SECURED.”. .« = | 7 ° 7id - >y~ 2e %

NORTHAMPTON ¢
PUBLISHED BY S. ED‘E BUTLER, BOOKSELLERS.

....................

M. _rounoy, FRINTER. ..
3 ] v I



7 capital offences. -

C Proudigg.
L ON ” 1
. THE - TRIAL
; EEt QE’ o

DOMINIC DALEY 4x» JAMES HALLIGAN,

s b
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AT a court holden at North

and for the county of Hampshire, on the

" .of April, in the year of our LorDp
. hundred and six, before the Hon.
WICK; and SAMUEL Srwarr, E
‘to be tried Dominic Dale

ampton, within

one thousand eight
"THEODORE SEpG-
SQUIRES*, came on

-murder of _Marcus, Lyon.

- " JamEs Surrrvavw, Esq. Attorney General of the Com-
~ - monwealth, they were arraigned on anindictment charg-
" 1Ing them with having, on the ninth of November, in the

year of our Lord one thousand eight hundred and five, .
at Wilbraham in the

- Marcus Lyon, in the .
monwealth then and there being : -

. The first ‘count stated that Daley,

" gave him the blow of which he instantly
Halli

alligan was present, _gigling,l"-abc_;tting‘al
mg. ’ ' RS i
% e second, that Dale

-and immersed the body, in. Chic

* By a resolve of the Gener
of the Honorable

died and that_.'

apee }'iycr“so that Ly-
al Court, at'théir last “January session, any tweo
Justices of the Supreme Judicial Court, were authorised to try

. TR e e s

fourth Tuesday

yand Fames Halligan, for the -
-..On motion" by the How.

o gt o= e

-

T

county of Hampshire, killed ore
peace of God and of this Com. -

“with a pistol, .
'd encourage,

y gave the blow as aforesaid =
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A e e iy i
- on died, as well by reason of the inimersion as the blow, .-
:and that Halligan was present as before, _ iy
- And the third, stated -that both Daley and Halligan, -
.. “with each a pistol in' his right hand, gave' the mortal - ;
i ‘bruises and wounds.of which Lyon‘instantly died. = -
. To this indictment the prisoners severally pleaded—

& S Nor ecuiLry,:. ..
'-"""Tj' By JQS'E-PH;LY?I.AN,;‘E_SQ‘U‘IRTE, Clerk .of the cbur,t,"
... :R; Dominic Daley, how willyou betried 2" -
.+ . ‘4. By God and my COUNMIY. i gl =y, od ety - o
, .7+ God send you 4 good deliverance . =72 _
2 2. James Halligan, how will you be tried 2 7
4. By God and my country. i

O
ot AT

S -.*God send you a good delivcrance__._:’!__:,:‘ L
N TR prisoners’ were then _'a'sk'v'ea'b‘y the Sourt 4F th o

i~ wished to have counsel assigned them, and agreeably to .
2% “their request T'Homa's Gorp ahd Epwakp Urnam,
"Esqurres were appointed for Daley; dnd JaBEz Up. W
- aAM and'Francis Bri KE; " Esouires; for Halligan, -

i They: were ‘informed that each had 4t ght to'chal-""
j#° 5 Jenge, peremptorily, twenty jurors and were askéd by :

the court if they would join of sever in their challenges ? =

:s4. By the prisoners., We will JOHTE
f’_i"_%:’_"_Are you, fcady_for your trial 9 e
4. We are not—but ',shall;b'ir}-‘l“'cgd}?} n-The morrow.
. The courtassigned Thursday and ordered the prison

.5 #1s o be ready at nine o’clockz-in the morning.. . Ac-
on that day,. and, after”

" cordingly they. were arraigned
7 having challqued twenty ; Jurors, the. fq_l_lp}yingfmcgc
FSWOrn 2 b W Lo 2 i ‘

. Justus Dwight, foreman s ‘Elijah Arms ;- John Ban.: "
. -mister ; Elijah Hubbard ; Jabez Nichols ;: Samuel Pat,
-..xidge, 83d; Thomas Lyman'; : Roland Blackmar ; Eli---‘__"?l ‘
" Jah Allen; Asa Spalding ;" John Newton ;-and J onathap -
. Peterson.. e ST e, it E

.
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o E The prtsoners bcmg ordered to hold “P thClI' rlght

{8 hands, the clerk read the indictment to the jury and di- -

. rected them, Good men and true; to stand together and
hearken to thelr evtdenoc ST ‘

S BT

\" e
2

The Honﬂ J OHN Hoom:n, Es q. by thc request ot'
__j‘the Attorney General and the assignment of the Court, ;. &

o proceeded to open the cause on the part of the Govern—;’;
: ot
s v o ments : , =X SRR

o May it please your Honor.r‘, 5
_ iy dnd Gentlemen of the Furyy ey
It is unnecessary for me to make many observanons
.. toyou, in opening this cause ¢ither on the importanc ‘
... of it to-the prisoners,:or to the government. . The fond- »
.. _mess-with-which we - all cleave to e*tlstence,wdl on- the .
- on€ hand render you slow to condemn, at the same time
TR 1t should, on the other, make you determined to- protect. -
» . Your situation, gentlemen is one of the most solemn *
. to which men are ever called ; the destinies of two of .. ;
“ ' your fellow creatures are dependmg on your verdict,
" ~and,-though you are selected and sworn to: pass- between St
.. the accused and* the ‘cémmonwealthi on?a question of _
©“life or death, yet, you have this consolation, that' you
L. “ave sworn to try “the issue according “to-the evidence
.-~ "> and, if you follow the dictates of your ‘own understand-
++ing as influenced by  the testlmon} you will discharge L
- your duty to yourselves and to your- country, however
%" aﬂ’netlve the event may be to others,
There are three  counts in the: mdlctment varymg s
..+ from each other to meet the evxdence that may . be ad-
2, "¢+ duced on this trial.” : R
psibhe first charges, r}zat Dafe_y gaoe zfzc blows ‘wzr/z r/zc
o pistol and that Halligan- encour aged /zzm, was prcsent
o a:dmg and abetting. '
<. © .The second, that Daley qaoe the blows and a!so ‘that.
.« he threw the bod_y into the river, and zfmt Haﬂzgmz aid-
ed and encouraged him.

And the thud charqes, that both t/ze pusoners gave
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i - thie blows and inflicted the mortal wound of which Lyor
‘o vinstantly died. “Hence, Gentlemen of the Jury, if you -
i+ shall find to° your full satisfaction, that the deceased
i, came to his death, in either of the ways 1 have specified,
|*. you will be authorized tofind a verdict of convictionr
f;-" - - upon this indictment. mbolten Bk .. o
gy Marcus Lyon, at the time he was murdered, was re:
.- “turning’from Cazenovia to his friends in Connecticut.
L5 .On the ninth of N ovember he was seen travelling on
i+ the turnpike Yoad that runs from Springfield to Boston,
1+ - and on the tenth in the ¢vening he was found dead at -
I8 Wilbraham: _ o e
* The circumstances which led to this discovery miay .
i wafford some light on the subject, and enable ‘you o
~ . dorm mor¢ clear conceptions of the evidence to be in-:y
' troduced. On Saturday which was the ninth of Novem.:::
¢ < ber, John Bliss, who lives in that neighbourhood, was
'+« 1nformed that 4 horse’ was in his pasture saddled and -
.. bridled.  He :sent his' boy to bring him up, ‘and, im- "
agining he was some strangef’s; tied him by the side of
. the road.- No person having called for him, the next- -
I« - day the inhabitants were very anxious and suspected -
i~ that the owner had been killed. There was a port- .
-~ ““manteau on. the horse and a valisse.. They examina: ™
_ed the one . and' found in it some articles of-clothing
¥ 3dnd in the other “they found a packet of letters, super-
--scribed to people living in Woodstock and the vicinity,:”,
~and intrusted to. Marcus Lyon for. conveyance. ~Oni
.. Sunday, about noon search was made alang the river
‘but nothing was discovered. . They examined until it 2]
~_was dark and returned home, Hearing that the guard
.* - and ramrod of a pistol had been found. that morning, a’,:
§.. v few rods west of the bridge that crosses a small brook .
.. emptying into. Chicapee river, between cightand nine -
i o’lock in the evening they took lanterns and torches =
i% " and again'went in pursuit of the body. Five or six rods™
from the place where the guard and ramrod were left
near the margin of the river a pistol was found, and six
or cight feet distant the body was discovered by the

T re———



- appearance of some garments rising to the surface of the
. water. . The head lay towards the shore covered witha
% stone—the scull. was broken on the back part and the
forehead had the marks of violent blows. There wasa
contusion on one side, near the third rib, which appeared -
to have béen produced by 2 bullet—it entered the flesh -
but did not lodge .n the body. The whole complexion
was such that Liyon could not have destroyed himself—
. his greatcoat and mittens were ot and the impression re-
* mained where hebad beendrawn from theroad totheriver.
The turnpike, there Tuns round by the river in which
the body was concealed and. 1s formed on the side of a

_:.;'_ hill, whereas the old road ;_gp_s‘m_)__and across it “There

i:_?fé'r'izf_','ii't“‘i\f(jusé:s‘ilif?-'ifié’ﬁ&‘fglﬂiod'gli there “are some 10 the -
o vicinity. 7 The place is shaded by thick woods and ex- .
hibits a very gloomy ‘aspect, well s_u'tted to the perpe- '
- tration of such a deed of darkness. ~“There the murder . -
~Twas. probably committed and the ¢vidence that the pris- -
oners at the bar are- guilty of the crime 1 will briefly "
~.stateto you. - * i ‘esasl s L
-7 Tt will be proved by those who knew him and who -

. - saw the body after he was dead, that Marcus Lyon was .
% the person killed and that the horse. found in the pasture e
of MriiBlisséfmg'sghis_'bt‘:jréé:‘,';-f—‘_'-_;that Lyon-was at thatplace. |
. with that horse on. Saturday, the ninth 'QfNovember not. =Lt
. far from one o'clock in the afternoon :—that the pris-"
" oners were there about the same time travelling from: -k
" Boston: to New-York ; that they were seen by Laertes:

fﬂ-—,‘,Fulller,"thc one leading and the other driving the same °
- " horse which Lyon rode ;—that they were five 'days, A
_from Tuesday to Saturday, in coming to Wilbraham &
7 distance of eighty miles, and but a little more than tWo, Ly
“jn going thence 10 Cross-cobb landing a distance of an. *
hundred and: thirty: ;—that for sey eral miles before they.
" arrived where, the tragedy was acted, thelr pace WAaS i hy
" moderate and that, smmediately after, 1t was 59 rapid.”

that the sweat rolled from - their faces in profusion, al- " " -

thoush men at work were obliged to wear ther mittens: - |
- (0 keep warm .—that they h_‘ad pistcﬁs and holsters for~

7
-



gr10 .}
then, made in their great coats ;—that these 1 now
shew to you, (on¢ of which was found on Sunday the:
10th of November,as I havealready stated, and the other

on the Wednesday following,)—are the pistols which
one or both of them purchascd of a Mr., Syms at Bos-

ton and under circumstances which were deemed sus--

picious . —and that some of the money which the deceas-
“ed brought from Cazenovia was found in the possessiom-

of Halligan at the time he was arrested by the officer.

These gent‘:emen are the facts which we expect to‘_ ;

‘prove. If they produce in your minds a full convic-

tion of the prisoners guilt you will pronounce them

guilty, if not, you will be happy in returning 2 verdict

of acquittal.
Joun BrLIss, being 'sworn, stated, that
On Saturday the ninth of November last, standing in My door,
Jercmy Bliss informed me that a horse was inmy pasture with a sad-
dle and bridle on—1 sent a boy to bring him up—he appeared to
bea strangehorse-—-I supposed a physicians’s from a small pair of sad-
dlebags that were on him.—1I opened them and found some cloth-

- ing and some bread and cheese—1 then tied him by the road that

people might see him as they passed and told several persons the

circumstances—mno body called for him—1I put him out and Sunday
 morning went to my pasture and found him there—at nine or ten

o’clock I grew more and more uneasy—My brother came in who
_lived up at the tavern and said— ° Sl
© . Bythe prisoners Counsel. : - .
You must not tell what you brother said. L
d - Bythe Attorney General.
Q. Did you open the saddlebags?  =° .- '
A.. 1 did. e eniah
). Did you find any letters ?
A. T did in the valisse.
- ). Did you read them ?
A. Not at that time.
). Where werc they dated ?
A. At Cazenovia.
. What was the date ? -
A 'T'he fourth of November. :
Q. What was written on the outside ¥
A. « Dy Marcus Lyon.” -
Q. How far is-it to.Cazenovia ?
A. -About 250 miles. '

— L



" "\’i.{e then took.the.body and carried it to IMr-‘. Calkins. . . +; wyalc

s

. How far is it from Albany 2=

." A hundred. R
Did ever any body claim the horse? . = .0 " =

Never. S : ST Y

~“What became of him ? '

I delivered him to Jerempy Bliss. -

To whom-did you deliver t‘lixf saddlebags 2

To the jury of inquest and the letters too. .-

How long was the horse in your custody 2

From Saturday to Sunday evening.

Was the saddle partly turned when he was found ?

. It was. : .
Q. By rolling ?

_A. I cannot say. ' )

Moses K. Bartlet sworn.

.On. Sunday evening I went down to John Bliss® with several

QO »O

L]

O PO PO PO P

1]

>

others—I had seen the horse tied by the road and had heard much-

talk on the subject—While we were there Pliny Bliss came in
with aramrod and guard and told where they were Tound—Sus-
pecting that some person had been murdered five or six of us went

« there to look for the body with lanterns and torches—I went be-

w—

-tween the turnpike and the river—Pliny Bliss a little back of me

" picked up a pistol—We then supposed the body must-be near—I

- observed a stone in the edge of the water and immediately saw
" the great coat which lay partly out and with it we found the body

. —The head was towards the shore with a large stone upon it—

* the face downward—and covered with water 6 or 8 inches deep—
.. How large was the stone 2;,. - - - %
It weighed G5 pounds. . '

Did you find Lyon’s hat ? - '

We found an oil cloth hat about 8 rods from the bridge.
Saw you the wounds upon the body ?

I did.

Where were they ?

On his head and over his right eye.

Were his mittens on ?

They were.

How far is this place from the turnpike ?

Five or six rods—the body was drawn a little down the stream.
Q. Were there any marks?

A. There were.
Q. What marks? :
A. There was underbrush between the road and the river and
- the small alders were bent and turned partly round.
Cross excamined by the Prisoners’ Counsel.
Q. Did the same man find both the pistols?

PO PO PO PO PO PO

o P e



(-12) |
A. He did not—Pliny Bliss found the ﬁrst R E

Q. Did you see him find it ?

A. T did not—he stood behind me and observed thaﬁ‘ he hac
found it—1 then looked back and sawit. ' . - ~
Q. Who found the other? -~ .- " -7~ o ?i"“"
Emos A. Amos\Rider. : : '
. Are these the men who found the ramrod and guard .
A. They are not. . HC s
~ Q. Who directed you-to 'thlS placo’ RN T st
A, Nobody. - R AN
Samuel I'. Merrick, physician, sworn.
On Monday morning, the 11th November, I was called upor
- by the Jury of Inquest and went to Mr. Calkins’ where they sat—
and where the body was—Over the right eye was a hole to th
skull but the bone was not fractured—On the left part of the heac
was another wound very smilar but the bone was not 1nJured—-On
- the back part of the head rather to the right side, the skull was

. broken—I applied a common probe and it went in. the wholc
, 1ength of it without any obstruction, ~ .-

- Q. Did it enter the brain?
A. Without doubt.

It was mentioned thata piftol had been found, but those wounds
- were not produced by a bullet—On his right side, against the third
“1ib from the bottom, when we took off his clotheés, I observed a buI-_

A _let hole and one of the Jury picked up. the ball, -, > /«»w e
< e Q- Did you see him: Plelt up’ o 'f;‘_-‘-{f~"‘f‘-'_’f "_"" """"
- A. I did not. e e &

- "They withed to have the body opened to see if it entered—-We

.‘opened it, but it did not, penetrate beyond the rxb——xt struck di.
i rectly againstit. -

5.2 Q. Did the bullet suit the pistol 2" y
A A It did not—it was too small."
o By the C'ozzrr._

- Q. Would the avounds have been morta“
e, Immedmtely

Robert Smumon, sworn. Gl
(L Was you at the Coroners Irmquest> e e
AT was. O
Q. Did you Lnow the body of the deceased? ~".- b
* A, Idid—Iwas the guardian—1I heard that a man had been.
© killed whose name was Lyon, and went in great haste to see and :
~*,was admitted into the room: where the Jury were smmg
"~ Q. Where doyou hve? A e
A. In Munson. o el Gl L
Q How old was Lyon ? vt ie T W ; -
. Near twenty three years, " '




Q. Where did hehve? A :

A. In Woodstock, Connecticut—I lived by hlm unhl hc was
t,wenty, and then moved where I now live. ; &

- Q. When did he go to Cazenovxa’ ;
. A. A year since last March. -
What was his 0ccupat10,n> Rl Sl
. He wasafarmqr. /m SANE wdy
Washerobust. o el o SIS SRR PR AL o
o, Veryas e X ko i E TR R g M i £
- Did you certamly know h:mi
Srldids oV

. Had he a- 110rse when he went away ?
. He had.

b@bm»b&bbp

I did not see him. * 3%

.. Had Lyon saddlebags % nﬁ é
“He had.~ P iy :

Were those his found 1n Sprmgﬁeld 2 _':EW J‘ m&]’a
They .were.

. Where did you see them e

A-.SJ

b

-

. Marvel Underwood, swom._
Was you acquainted thh L}'on. S

. When saw you him last ?

Where was he going 2
“To Woodstoqk.m ]
> Didhé'ride "> ULl
. He did—he rode a l:ght bay mare.

Brought from Woodstock ?- - :
- She was—bat Lkept her during the summer.
W here have you seen her since?” e
.. At Woodstock with his brother. _

“Had he saddlebags when he left your house 2,
« Hehad, * -

Were those found at Sprmgﬁeld his ? LW’ J' 4 T’E’;’ ¥ WT
'lhey were’ L 4 :
B_y Prisoners Counsel.

What is the distance from Cazenovia to Woodstock ?-

;:‘»{6':1;_@3 OO BOPIO

]

Q.
e A
A
oL
SRR
. Q.
]

A

'know how far to Woodstock.

SUC e Yesse Farnum, sworn.
~ 'On Sunday the 10th November in the forenoon I was walkmg
on the turnpike, going 'to Mr. Calkins, a few rods west of the
bridge, I found the guard of a pistol newly broken—I. washed off

Was that his horse that was found in Sprmgﬁe]di"’ l_i""i'”'w e j

. In the hands of one Gordon. s Slodsnis . wE |

I was. NG S eI dit e

. The 4th of November, on Monday mornmg: at Cazchvm- -

. Itis one hundred and twenty mlles to Albany-——l dont
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the mud and carried it along in my pocket—Returning, about
three feet distant, I found a ramrod and carried both of them
.o i b af Tt oy gty i A

" home. L sl thoide YRS .
[ Y- . Are these (shewing them to him)- ﬂ;g_:‘guard".anéi;_ramrqdj_ fon
i you tound ? ] i Dok B0l s ied Auseiiut s G e
i Ot ee SRR T heyare: il agivos 1 i Sfill e gy
s Q. You delivered them to the Sheriff? . - %/ vy __
Byos . A, 1did. : wepripeie T .
I Q. Had you then heard of any myrder? - S e
i3 A. I had not—supposed they had been lost by somebody. ..
i " Q. Where was your home? © " ool g e d :

| - A. At Gideon King’s, a mile distant. r

B . Q. How came you to go to Calkins’ 3"

b s el \i:ren't'_to see.them, *'.07 ™ o Il o i

o ' Q. Had you any suspicions of a murder 2. S BRSNS bt
: : A. I had not—A little after sunset Mrs. King said she_ had &
R ‘" heard that, a horse had been found at Bliss’ and did not know but =,

1 " somebody had been killed—1I went down to M. ‘Calkins and left e

S the guard and ramrod in my coat pocket at home and saw.them

L * pext morning in the hands of Pliny Blisse i aniBata . 20 2

" i Q. What time did you find the gufn’d f/ o 3

- A. Not far from twelve o’clock, .= 7 i

\ Q. Where diditlie? = - \ el e S
. ‘A. About three féet outof theroad, v @ 7'

. Q. Was it plajnly to be seen ? .. L ‘

A-, It Waﬁ. _-'._"-:-_'L—-. . e i

- yalisse and found some : letters . superseribed ‘and directed as my
: brother has stated. - ' .7 D iR RS s Qe

bt P LS

Q. What was the direction 2. S e A bR
A. % Favoured by the politeness:of Marcus Lyon.” "%~ -0
I went home and told the circumstances. to some of my neigh. -

" . bours—We concluded to go down to the river and examine, and, . .:

- when we arrived there, we .found several who had been making .
search—Mr. Fuller among the rest—We went along by the stream = -
but cculd discover nothing—It grew dark and we continued to

) look until seven o’clock; when,we gave up—As I was going to
bed some of our family told me what had been found—TI then went .
and obtained the guard and ramrod, and carried them to my broth- !
ers, where there was a number conversing on the subject, and told

o at 0 S e v RO :
“:-Q. Did it rain Sunday morning § 4
+ A. Very hard. G150 ¥ e oy
~ (. Was the mud in which the.guard lay occafioned by therain 2+ . 3
B Itwas, oo £ : el el 3
- ‘: f N : P!Zﬂ)’ Bliss, sworn. .- . &% A S T
= .'On the 10th of November 1 was-at my brotlier’s; John Bliss'— . 1
*.", He told me about the horse—shewed ‘me:the saddle and * saddle-:" .
"~ bags—they were- very handsome—almost new—We opened. the "



_them whereabout in the road they were picked up—We procured
lanterns and torches and went again in search of the body— Near'
the place where they were found, Mr. Bartlett/went down to the’
river before me, with a lantern, and I followed with a‘torch—Very-

". near the river, between him and me, I found a pistol betweeen high
and low water mark with some hair sticking to it—It was on the
¢+ sand five or six feet, perhaps, from the water—Mr, Bartlett. and. i
¢ . I then saw the body—I don’t know which saw it first—It lay as - .
& . Mr. Bartlett has described—and had on mittens and a great coat— ", " -

Lo g e e == -

i+, We then called fourteen or fifteen other neighbours and carried. it. . - -,
iV - to Mr. Calkins’. - ; ] s
1. Q. What did you do with the pistol > : kg

i .. A. Gaveitto the Sheriff. - - . ;

ST Q. Should you know it? -, . :

{7.. VAL Ishould. : RS o
Qe Is thisit? (shewing him ong _

A LA Te i O Re T S 50 S PR --.

w7l Q. Where was thehair? - =7 T ¢ Dylioliagel & v haiei

77 . A, Inthe head of the screw pin that holds on the lock, e S Sen

277 Q. How far was the pistol from the path of the highway 2 '~ i

ix - A, Fouror five rods. s e Py kA

F Q. Was the stock so broken when you found it2.. -~ N By

AL It was: : : ' Sy '

Q. Had the body beendrawn along ?-
- A. Ithad, Ithink. iy 18 :
Q. What was the appearance ?. U3 O S SR
A Asif you had drawn a log through a thicket of bushes— . s
the mud was impressed:and the low:alders were bent towards the: -«

CTAVery T e R R S 1 g
7o Q. What was thé weather on Saturday? .

.. A..Cloudy—Sunday mornirg it rained.- ' .-
- Q. Saw you the tracks of men? =~ - i . T
# A. I.do not recollect particularly, g

i e e A e e WAL

...............

s iy ovne o M. K. Bartlett, called, bl

w7 Q. Did you observe any tracks ‘along where “the body was i .-
s .dra“‘lrn? -I‘.j Ao . e s NI g b = _.;.- s _-.'; : g
LA T s i B GEMET

" Q. Of how many 2*. ; &
T Aakdenlt knowil L o SNTRE, Lt S I e
s by i wByrRrisoners Counsel. v s pnis, ik 2t v
Q. Were they one side or both sides.” -+, + ".° 7 i
A. Inthe place where the body was drawn. i
Q. Was the ground very soft? - ' 2 e ]
A. It was—and in some places the rain had effaced the foot- S
i
H

Sn At ks (gt
St

steps entirely. s R
Q. Did you observe, any mud on the hat ? ~ i AREH) -«
A. Ididnot. : ' T Sy



{160y . -.}'_

A Lnos Rider, sworn.,,
o O D:d you find a pistol near tlus place? . Gl o oy
.~ A 1 did on Wednesday the 13t11 ofNovember.
- Q. Is this the one? s g Tt E e
Aj Ttis,
Q. What did you do wn’.h 1t’
- A. Carried it to Springfield—then gave it to the Shenﬁ' ".‘
Q. Where did you find it?
- A. Between the road and the river where Lyon was klllcd.
" Q Did ypu observe any thing further?
A. Nothing except the .track where the body had been draw::

T T R I S et e ¢ T

! alon ;- ;.
e Q. Had the pistol been shot 2 proiai e AR

r" . A. It had—the inside was black—the pan open and the coc]s
e - forward. e
s Q " Are there any cavalry about there ? w’

b . There are.
i John Lliss, called by Prisoners Counsel.

Q. How far from your house is the pasture where the horse was
- discovered? : U fgeti
- A. Forty or fifty rods. ;
Q How far was the horse from the place where Lyon was found’
. One hundred and twenty rodsin the road—eighty in a dxrect
‘course.
Q.- Could they have seen your house from the bars at. Whlch
the horse was put into the pa.sture FEET 5 oyl o TULE S
A. They could. et i
. How far are the bars from your house ? e 4 '
_ A Elghty rods, and twenty-five from the place where the, body
| was.

e a:;" ‘:'{’“;—*' 3%
?abez Up/mm, _E.IQ'

- We can prove, may it please your Honors, tha.t thhm three or
four miles from this place, a robbery has been committed ; that
.trunks have been cut from the stages as they were passing ; that
*. the drivers always feel apprehensive of danger when they are near
: . “and see that their arms are in order for defence before they attempt
«. - to pass this tract of road and, wu;h submission to tlle Court, we beg

' leav to mtroduoe this testimony, . . S8R sty

By the Court.

: Such cv1dence cannot be admitted, for unless tﬁ:: murder be pro-
ved upon the. pr;soners they will be acqmtted '

it * Francis Blake, Esg.

T But, may it please your Honors, May we not introduce pre=
"~ - sumptive testimony to counteract presumptive testimopy ? Such is
the government’s and such is that we offery, -




: By the Court. F

i~ . The “testiraony you .offer has no relation to- the present case.
" Youleave that under confideration for another that is foreign, and
.. if it be proper for you to gointo this evidence, it will be proper for
* the Government to g0 into-evidence to prove that the, prisoners
* have been guilty of crimes heretofore. This could not be allowed, =)
e X S TeieFohn Powers, sworn. e
"+ Q. Did you see the prisoners on Saturday the ninth of November? -
- AT did, about twelve rods east ‘of the bridge and seventy of + -
“the place where Lyon was killed, . - -
7o Q. What time was this ? . .
A, Not far from one o’clock in the afternoon—I met them on
- the turnpike. " gt
Q. Are you sure these arethemen?” - . ", -
A I_am._ N G - ST e b
. v=Q#What did. they:fay“to youjdis+ % 11 27 ol GRS
. Al-Asked me“how far it wds 1o Wilbraham ‘and how far'to z, I3
- tavern—I told them and they passed on; | LR T Sl
Q. Saw you them the week after.diy, b5 . 7 s i
- A. I saw thém. - R g i5 P
Q. Had.you any doubt that they were the same men you met?
Skt lhad apt, o s B i dt o s St T P
- Q. How knew you them ? = . T, e
. A. By their countenance, especially Daley. . TR e
..~ Q. Did you observe a handlzerchief ? LI :
.. . A. Idid—theyhad someclothes tied upinit,and that handkerchief e
“*was taken from them when they were brought back 'to Springfield.. 9y
7 Q. Howdidy :timo of day,;the weather being clonw. =
d ? ‘ ‘-,f,“,:”'I.'.-;n-;'f"'-__b.- P ,-;_sj.--.-:'_‘ "A-\ T e o . v
'}FA_. ‘A few mintites after, T passed by John'Bliss’—he ftood in his . 7
+door and I asked him the ime.of day—he looked at his clock and R
atold me. . .t linetes A ek A IR BT IR
Jle 2l " Cross examined by prisoners Gounsel. ; - g

. I - W -

+2. Q."Did you'obserye them attentively ? . - .. ,
et Be il g EAG D, 5 avionirings o) il Ts S iy i

QdsHewnear s s il dete 1 2504 : ;
A. As Ito you.'  (three or four feet distant), - « - 2

Q. Did they wear theirhats low 2- . -
= Ay Low asusual,,. 5 3. 2, \ e _
Q. What marks did you observe ? : Liy T e
A. Those that the small-pox had made upon their faces-_-—-ther_if-é-j W0
were pitted. - it ok, R i S
Q. How were they dressed ? ~ . S ik
A. Daley had on the great coat he now w'ears--—Hnll?g;m had ¥ .
none on—or, if he had, it was turned up—he wore a blue_jacket, v
Q.- Did they walk fast ? ‘ o & s
- C

-
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A. Not very. .

Q How long would it have taken them togo to the place where
Lyon was killed ? :

A. Tive minutes. ,

Q. Did you hear the, discharge of a pistol ?

A. I did not. I thaner

Thonsas Stebbins sworn.

On the evening of the eighth 0(;5 November coming from Bos-
ton, I put up at Dwight’s in Westonfabout seven or eight o’clock—
The prisoners and two other men were there—They wore their

. great coats during the evening while 1 was there, and in about an

hour after they went to bed 1 went, and slept in the same chamber
with them—They arose at day break and enquired of me the way
to Springfield. Nearly half an hour after they set out, I started and
came on to Bates’ in Palmer at ¢leven o’clock—I had passed by
them somewhere and they came up.

. How far is it from Dates’ to the place where the body was
found ?

A. Four milesand an half—I went on and stopped a2 moment at
Russel’s and saw them again in Springfield near the arsenal hill at
three or four o’clock.

Q. Did they walk fast ?

A. TFast as any body would have walked.

Q. How fast did you travel ? _ :

Q. At the rate of four miles and an halfan hour.

Q. Did you sce Marcus Lyon? :

A. T donot know—I saw a man coming with a fine horse at the . b
.

nine mile pond, a mile from the place where Lyon was found, leading
his horse down a hill.
Q. Was that the horse you saw at Springfield when the prisouers
were examined ? .
A. It was—he had a very peculiar appearance.
.Q. Did you observe his portmanteau 2 3
A. I did not. . _ G
Q. In whose possession was the horse at Springficld ?
A. Mr. Williams.’
Q. Did you observe the man who led him?
A, 1did. i

Y. How far wasit from the place where the men overtook you, . °

to the place where you met the man leading the horse ?
A. Nine miles. ' _ :
Cross examined by Prisoners’ Counsel.
Q. What did they fay to you when they overtook you at Bates’ ?
A, That they had overtaken me and that I must have passed
them while they, were at breakfast. '
. Had you aload in your waggon ?
A. T had. -

N
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Q. How faris it from Batcs to where they passed you in
Springfield ?

A. About fifteen miles.

. What colour was the horse the man was leadmg ?

A A reddish colour.

Gr:ﬁ?n Bailey, sworn.

On Saturday between'twelye and one o’clock, I saw a man on
the turnpike going to the eastward with whom I had some con-
i vers.).tlon——l saw him near the nine mile _pand——He asked the way
to NarctopsLZrode a bright bay horse—had mittens on and a light
coloured great coat.

Q. Saw you Mr. Stebbins?

A. I did—coming from the east—this man from the west.

Q. When you saw Lyon after hls death, did you know hlm te
be the man you met 2

A. T took him to be the same.

Q. Had he the great coat on you have descrlbed ?

A. The same, or, one similar,

What time was this?

A. About noon. An hour after I saw two men pass by, hav-
‘ing each a bundle—one carried his upon his shoulder, the other, in
his hand—Daley is one of thern—The othcz s face I could not sec.

Q. Have you any doubt but Daley is one of them ?

A. I havenot.

. Did they walk fast?
A. Faster than usual,
* Q. Were they abreast ?
A. Daluy was a litde before the other,

- By the Prisoners’ Counsel. -

Q. Had they hats on?

A. They had.

Q And the same clothes that they now have ?

. If I mistake not they had the same.

- i Thomas Glover, sworn.

On the 9th of November, I was at work at a blacksmith’s-shop
opposite Sikes’ or Calkins’ and saw a man pass who had on a mix-
ed coloured homemade great coat—about an hour after, I saw two
men walkng very fast to the westward—T7hey had brown great
coats on and one of thern had a bundle and walked much faster
than the other could conveniently—he now and then ran a few
steps and hopped to keep up.

Q. Are these the men at the bar?

A. They appear to be.

Q. Was Lyon the man yousaw ?

A. He was.

Q. Was the horse you saw at Sprmgﬁcld the same you saw
him riding ?



A, I thinkit was. B L
- Q. What time did Lyon passyou? :. -~
~ A. Twelve or one o’clock. YT o TR ATy
_ Q. How far from the place where you was at work -is-it to that
. +“where Lyon was killed ? PR W TR 4t
A. Abouthalf a mile.
" Ebenezer Russcll, Fun. sworn. i
The same Saturday I was hewing timber by the road eight
miles west of the place where Lyon was killed, and saw him pass.
- - to the east not far from half past twelve o’clock—He had on an’
i Lollclothhae: ™ ° . S-S Ml e v ok
¥ o Q.- Was the hat found the’same that'he woré 2. ;
- & A, Itlooked like the'same. = . .77 oo TR 0
~ Soon after I saw two men passing to the west—Oné hdd &’ bundle
in a blue handkerchief—They walked very fast and though it was
- 50 cold that we wore our mittens they appeared very warm-and..
. . wiped the sweat from their faces. £ by R
Ein Q. How did you know the time of day ? R L
“..7. ., - A. A mancame up whohad a watch and told us the time and
- 'they had but that moment passed.: - . . R
.. Q. Whattime wasitthen? . - * .-
.+ A, Twenty-five minutes after two.- .- , e R o El
" Q. Had they the same great coats on they now. wear ?
i Thephad, B i e e
oot e e Oliver Py dMorris; sWopmecsroen . . T
;" 7~ Onthe 9th of November 1'saw two mefi passing at Springfield—
i 2 i+ They walked unusually fast and sweat profusely—When they:
i7, © were brought back I immediately recognized Daley as being one

aatt

T e PreaeE o

‘e w0 - ._"

b= ofithem, oo e
e G Hubbard Bliss, sworn. ‘. -~
{7~ On the same day I saw.them'in Springfield turning the “corner .

*:by Mr. Dwight’s store—indeed, I saw them at some distance as '
they were coming down the road—I observed. that they traveled .
- -fast and sweat very much—appeared to ‘take no notice .of any
: “thing and hardly turned their heads—-I'have no doubt but these
Loy ¢ are themen, "~y F.0 T e, opdu U e
'.._., 3 Vg ot i; : ]J)m‘fzm‘fa/fe(f.‘ ‘ e s
© -.% Q. Did you'see the hat which was found 2 =~
‘¢ Q. Was it an eil cloth hat.?

L e T PP

AL Tt was, - i :

Q Was thére a nameinit? = .- . 2
. A The manufacturer’s wasin it. i .
" Q. Was Lyon’s ? = wtiyoi 5. =

A. It was not. £




¢ ERAR Nl
- John Dewcy, sworn=57" . .
Coming from Munson, on the stage road by Capt: Shearer’s one
. quarter of a mile cast of Sikes’ I met a man on horseback—I im- -
agine it was about ten o’clock—TFivé miles west of Sikes’ 1saw two
men coming 1apidly after—they overtook me at Landlord Rus-
sell’s—They had great coals but I don’t know that these are the
Q. Did you eversee Lyon?
L cNever o Sc 0 L0 ne sy ot ;
Q. Did you recollect to have seen the- horse before, when you -
-saw himat Springficld ?
_ 1did—he looks like the horse the man rode whom I met—Dbut
I am not certain. ' L '

Laertes Fuller, called.

++ = To this.witness the.counsel for the prisoners objected, and alleg-

k]

i edy as the foundation:of their objection, thathe was not fourteen ..
. Years of age and thereforé not competent.” ' * - i £
‘- The usual questions were asked him by. the Court and the usual
oanswers returned. Butthe Hon."_Judge Sedgwick subjoined, that
 this mode of examining is always extremely unsatisfactory, and, .
-, that the qualifications of a child may, be far more correctly ascers - i
© tained, from his answers on the stand and manner of giving them, -
than from the method usually adopted. ~ * v O
' o The witness was sworn. N s g R
- Q. Where do you live? : ' :

“A. In Wilbraham. W AR i
- Q.. How far from-the place where the murder wascommitted-2.. "' | "
2+.2Q. Where was’you the 9th of November ?

AL AtRame,: TF T AR S L

<" Q. What was you doing 2"t e et s e
o . . Not much of any thing. .- - e
-~ ¢+ Q.-How far from home did you go that day? * -+ - o
;" AT went near the place where the body of Lyon' was found. <~ o

155 T
Tagh TR

By the Artorney General.
Go on and state.what you saw. =" < ol )
About 1 o’clock I saw two- men on the turnpike going west— =
" They passed on and left my. sight—In a few minutes 1 went upon _ %t "
the'same road:and saw.them:coming back, one leading and-the- ! %+
other driving a_horse~~They turned up the old road—I followed -
them—When they were at the top of the hill one of them stopped = .t
‘and the other jumped on the horse and rode him off—1I got over . ;-
the wall and .wentito getting apples under a tree—Tthis man
(pointing to Daley ) came’up to the wall, leaned on it and looked at
me——1] ran home and left him there. - :

Q. How far were they from you when you first saw them ?

LT A T L AR RE SR




o -"_'handl-.erchlef

Ten or twelve rods. e _
How far from the place where Lyon, was knlled? ;
Five or six rods. :
Did they come towards you at the top of the hlll 3
They did not. - ;
‘Why did you run ?
. Because I was cold. ,
Q. Did you observe the horse ? ,
A, 1did not mind much about hlm
. _-Q ‘What colour was he ?
.- .A. A reddish colour. |
7. Q.- Did you see him afterwards ? "- g
~ A. Isaw him in John Bliss’ pasture. - -
Q. ~Areyou sure you saw the same horse ? .
A, Lain. :
Q. Which was driving the horse ? i : ST, I
_A. Daley. o
. Q. How far distant was he from you when he looked over the
wall? : , AL
“ A. Tive or six rods ! e R T o S
Q. What clothes had heon ? .’ R '
.. A. A brown great coat. - 5, SARRRATIRG Ko
Q. Had thehorsea good saddle onl A R
= A. Hehad. G : -‘f{;?.":"“'
.. Q. Had he a good portmanteau 2, TNl
.~ A. It was almost new. ~ : ”
Q. Did you see Halliggn’s face, '
A. I did not. e o Fae eV g
“. . Q. What time did you dine that day?  ~ AUy . Y e
+ *A. Abeut half after twelve o’clock. " ' : “
© Q. How far was you from the place where the horse was found 2 i
A Almost half a mile. "~ - et
'3 % Q. Had they any thing in their hands P ,""’ ar e
A. The one who stopped at the wall ha bundle, in-a blue:

>@?@?@?

WIELT o s

< (). Are you sure that that was Daley?
DA Tamdo
Q.. When they were brought back o Sprmgﬁcld d1d you select _
hnm as the man amonganumber’ S e ,
MR o ¢ IR T i \‘ :}
Cross cxammed by P: isoncrs® Cowzse!
. How far distant d1d you say they werc when you first saw |
'them : o e : - ey
A. Eight or ten rods ' “* Gl B o :
Q. When Daley 53.0pped what d:d the other’ -
A. Rode the horse off. : : .
Q. How far distant were they then ?

. L P
i S A i,



Five or six rods, Sl
How came you there? .. o
I went after somc hogs. =~

Why did you run after these men 2.
I was after the hogs and men too. ' e
Can you see the road from your house where the men were -
l cannot, e

What were they about when you saw them the second t:me’
. Leading the horse.

b@ :*-e¢ 2 sy

’

P

o t:me you satw them leadmg the horse ?

Was killed ?

e e A U

L quest ?

*. hesaw them wzr.h the horse.
R George Bliss, Esg sworn. -

atv fim

-_"-‘.;' : Q Was you, Sn‘, at the examination of the prisoners before the ..~

Justices ?

rick—Of that he was not inquired.

Abraham Fuller, sworn. -~ e
Q Did your son state to you this story, whlch he has told heq-e, .

on the Sunday following ?

A. He did—when the horse that had been found was spoLen of,
he told what he had seen the day before,

Q. How far from your house is it to the place of Lyon’s death ?
A, Ninety rods,

Q. How long was it from the time you first saw them to thc -

A. Tifieen minutes. . >
i . - Q. Whandidyou fix the time in your mind ’-——-At that moment ?
‘“ LA s Sir.
o Q. Were they the samemen you had seen before 'z
";L. A, I don’cknow. . “ i A
£, Q. How: far 1s your fathm s house from the place whcre Lyon

i

- A Twas—and the test:mony of' this lad was the same that it A oy
'+, has been here, except in the .particular mentioned by Doctor Mer—

‘ A. Ninety rods. Rt e Y i &
Q. Had the two men, the fis time ybu,saw them, a bundle in " -
¢ their hands ? , {2 = - v
Y. A. I don’t know. e

{ % Q. Did you hear the dlscharge of a pistol ? .

L5 AL 1 did not. ' ; okt o e
L.~ Q. Did you notice Haihgan particularly ? '

Lo A Ldidor !

f : Q Had D.11ey hlS hat on when he looLed at you over the walI 2

i ' He Ild.cl b, e '

- - g --'-Docror Merrzc]e cal/ed Rt :
3 Q ’What was ‘the testimony-. of thls boy before the jury of in- .

A. Very similar to his testlmony here—I beheve, however, he s
did not state that he siw two men from his father’s house, before™



: '-ﬁ gure on the barrel are thesame as on those we: sold

i : D(m Srcbbzm, sqort.

(24 )

~2 Ldward E. S_yms, s*vorn. :

Q. Are these, pistols which you sold ? &

; A I believe they are. . v ) _ e
Q. Why do you believe them to be the samed s, "‘- : .'
A. Decause they have the same mark on the barrcl L.

Q. When did you sell them and to whom? .
A, Sometime in.the month of Octobér last, between the QUth '
and 20th, a man came into our store to purchase hpld-fasts for tim-
bers and asked the price of our plstols-——'l he clerk told him seven
dollars—he said he would . give six and an half—my curiosity

~was alittle excited, because it is very unusual for a person of his ;
Aippearance to enquire about such an article, and I.came from the -

other part of the store—As the barrels were dull and unﬁt for horse-
men I told him he might take them. -2 - Y O SIS R s
" Q. Where do you l-.cep your store? , - s bop iCL: 2
A+ In Boston. :
- Q. Do you know Lhe man to whom you sold Lhem
A I donot. "’
. What was his drcs:,’ '

- He kad ona dirty drab gla..lt-cmt.

: C/m.r les Clark, sworn. ( Clerk in the store of J’(fr. S_yms )_

_ Are these the pistols you sold 2 5
A They are like them—The maLer s name on the cock and the"}_-_

Q. Do you know to whom you sold them? [, . -

L

Z‘ ‘A, I'do not-——but the man.talked like an Irlshmam 'e_"-:_'-"C'T ;

Q. What was his height? 2l o binigh
- About the same as that of the pnsoners. U0 S
Why are you able to recollect ? f

: " A. Beause I noticed him particularly—It is uncommon for a
~ labouring man to buy p1stols-—1nd Le been a feamen ! should have
-thouth nothing of it. ;

Q Is either of thc pusoners the m:m who beufvht them -_
A I cannot say,

On Saturday the ninth “of November, as I was p"ssmg wnh a .

~waggon in. the novth part of Wilbraham near the turnpike gate, e

met two men—My horses perplexcd and detained me a little time— °

After I had pa.ssed the g':.te, I heard the report, of a gun at, the.
_south west.

How f'ir.waa the mte from thc place. of Lyon s death

A 1 don’t know. ! \ 0 S _-_;-' fison
-, Q. Did you observe the men? gEA ; | it Asnnld e

A. I did not.

: By Pr zsoners’ Camz?c[
Q. Was there not a squirrel- _hunt on that day at Wilbraham?
A. There was.
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: . Jeremy Bliss, sworiz_f’-"__”' -
On the ninth_of November I wa¢ at the blacksmith’s shop of

“Thomas Glover in Wilbraham—-While I was there I saw a man |

pass by to the weftward with a flock of sheep—Soon after, I saw

Their faces [ could not see, * [ 95 P
Q. What time of day was this? =~~~ &, 1 . e
A. About one o’clock. - filoa

two men passing in the same direction—~They walkcd'yel_-y-.fg;;t—-h_' "

‘Some time in the afternoon, going by John Bliss’, I saw an horse

An his lot with a saddle on—1 called and told him of it. it
Q. " Did you see him in Williams’ stable at Springfield ?
i ﬁ. I didn A=

. Q. Did you point him out among a number of horses to Itha-

mar Stebbins ?
A, Idon’t recollect that he was there.

_-Q.Did youtoany body? i 0 i
- A. I did—=Sunday morning; after the body was found, I rode

the horse to SpringGeld—Agreed to gb in company with Mr. Bard- -

‘well in pursuit of the persons who had beenseen passing the Saturday
before—About two o’clock Monday morning, we started and by
erquiry learned which way they had gone. We pursued as far
as Cross-cob-landing in Greenwich, ( Connecticut)—\W hile - they |
were there, waiting for a- boat to carry them to New-York, we
overtook them. Halligan was sitting in the stoop of a public
house and Daley shaving himself~—This was on Tuesday morning,
We took and brought them back to Springfield. ' oA

Q.. How far is it from the Place where the body. of Lyon was - &

found to the tirnpike-gage . 45 £ 2522 a0,
A ZAClitde more than-‘a‘quarter of a mile, * _
= [ “~ __- -_-, g '-C}TOSZ(ZA Baralﬁv'czz’ S'I,Uorn. 5

\ On Monday morning after the murder at Wilbraham, about Eoe
two o’clock, I wentin pursuit of the prisoners. - We heard of them =

at the lower ferry and in Suflield. 'At Hartford we were delayed

:wo hours before we could obtain any information where they stop~ /3

oed or what course they had taken.,” We pursued them to New-
Haven—here we were delayed nearly three hours before we could
€arn any thing further of them. _About four o’clock we were in-
ormed that they had been seen on the road towards - New-York.

We wentto Bridgport that night, and arrived at Norwalk by sun.

ise. . We reached Cross-cob Landing between nine and ten o’clock,
vhere we found the prisoners.

de answered, there is one going in about two hours—I asked him if
€ belonged to the packet—he said he was a passenger—I asked him
“he belonged in these parts—He replied that he came from Boston.

Jaley was in the bar-room shaving himself—Halligan soon came
1and they both went into the kitchen, We immediately followed,
[ D

: Halligan was sitting as has been R
nentioned.—1I asked him if there was a packet going to New-York, = . "

. . .
.. = - ] el
e e e e LA e AL S 3
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~-_Tme that heliad money due to him in "New-York and that he was |

fore he left your house ? - .

* and the places where they were on €ach day, excepting on- Satur-

cousm

el

" his money.. He had-about twenty- four dollars. ‘Fourteen dollars "

25 ' LA . ) —

_. (815,

them and disclosed, our business told them we had warrants for
“them.’ Daley asked for what—1I answered for murder.” We secured . -
and searched them—found ‘in their pockets 1 dollar and 50 cents in"

silver and twenty. dollars in bank-bills—Z bere avas one five dollar bill
of Nantucket bank—a seven dollar bill of Saco bank—a three dollas bill of |
Neawburyport bank—and a one dollar bill of Bristol bank-—They had some . !
clothing tied up in a handkerchief~—When we had returned to
Norwalk we searched them again and discovered in the inside of 4
their great-coats deep and narrow pockets made in the lining—At .«
the top they were sufliciently large to receive your hand—and at the
. bottom very:narrowi—I asked themthe use of these pockets—They .
“said they were ‘designed to carry their bottle in, which' they had
Jeft some whereon the way. I thenenquired of ‘them - ‘what. day
“they left Boston. ‘They answéred on the I‘uesday preceding about
noon. ‘They gave a regular account of their journey from Boston -

—

Bt a S i

day. They could neither of them recollect any thing abeut-that
day—through what towns they passed nor any place they stopped
at. . They could not remember" when nor how they crossed the -~
ferry at Sprmgﬁeld whlch was, the only ferry they crossed on lheu‘
- Toute. u &3
.. By Pr:soners coumel. How f.xr is 1t, f'rom Wﬁbmhdm to B
Closs cob-landing? == - g B M GTRTR ST, ';.‘._
A. About one hundred and twanty m1les. 2 ;';-." E o
- Q.. By the Court‘ Dzd )ou .1.:1. the pnsoners, why thcy traVel-
led sofast?:",
- Al T did.- % '1sked them ﬁow it happened tiat they werv from
Tuesda)r to Saturday afternoon coming from Boston to Wilbraham “'- :
"~ (between mghty and ninety miles) and that from Saturday, to
. "Tuesday morning they had travelled so much faster as to get to -
. Cross-cob-landing ? They did not assign any reason. : Dale)r told - &

S

gomg after 1t—-—Hdlllg'1n Sald thal: he \xas gomg thcre to see 1

Marwl U}zdez ‘wood

D:d you seé .any mone)rm the\hands of Marcus LYOH‘“‘BCJ-

F W N ,_‘;J.. PR e S

“A..I did.; The night before hc Ieft my honse ‘he ’5hewed me

of it‘were in® 'Lnlls.t + He had a seven dollar bill of Saco Bank-—a
three dollar bill of Newport or Newburyport Bank—a two dollar
bill of Rhode- Isl'lnd Bank, and two one dollar bills=—one of lhcm
of the I'armer’s Bank,.the other of the Manhattan or Bristol. _
. Q. By the (,our!;. Da you'. deacnbe [hese btlls from your ovm
recollection ? - - ’ e e, ;
s As Idoi. . : '
© Q. Have you secn the bdlsm thc Imnds ofthP Sheriff ?

.'..'_.'.',_-.._.-'-,.'..',.:...;. P RSP I S L e TP LT A
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A. I havenot.. Liwrote a letter, a5 $00R 48 Ihea.rd of the deathy:
. of Marcus Lyori, in which I described the bills hehad thh him. :
© " Q. How long had: L}'on been with you bcfore hc set out th:s L
= :ourncy ? St
: A. He« came to my houge 1bout the ﬁrst.of APHL. i

g ey g

.B_y tﬁc Hon. _7' Hao&cr, Esg,

GEHTLEMEN OF THE Jure, ¢

¥, WE have now introduced all thc testlmonv wa!
T h’lve on the part of the government, The examination

- Thas been-so luwthy and so tedious:that I 511&].1 not at-
‘tempt to give, you a summary of the evidence. T shall

- only maLc a fcw ‘general remarks. whu,h may ‘operate’as,
guides to your’ judgment andiresign thé “cause of the'
. LCommonwealth to the Att01 m:y GCH{..I‘&] who wﬂl sucT

.. ceed e, N ‘ e

- Wherevera depmved mmd 13 evldﬁnced bv the cons, it
l-"duct you need not search for the inducement. bhould‘ i
“a man, by design, discharge a gun at a'multitude, to the
. destruction of an individual, thounh he had no malice
.. towards him in particular, ht, would emphatically be
qullty of murder, . The secret springs of human action
2= lie far deeper; than the eye can penetrate, yet we are as-
_sured, that;a pure stream-can never send-forth polluted ;
“- “waters and, when the actions of men are murderousand g
i~ bloody, not by accident -but from deliberation, the in-
ference is - infallible that they are the - sub_]ccls of that
2 falice prepense which is the prime constituent of mur.. ¥
1 der. v As the endeuccnow stands, if you are prepared
to say ‘that. the prisoners killed the deccased they are
7 guilty of the crime  with which they are charged or,
- that either of them mﬂlcted the blows, or immersed thc il
'+ body, by reason of which Lyon died and that the other” .
.- Wwas present aiding, abetting, or encouraging, they. are = -
}-':- both murderers 1 1n the view of the law and’ .you arg’ RIS
bound by your oath to Pronouncc thcm gullt) § g o
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ZLhe j)rzsoners having no witnesses to introduce, FRAN-.
-c1s Braxz, Esq. opened and cioscd zr’zezr dq/'cnce as
- follows : : 2 TR
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Mar 1t PLEASE YOUR Howom, s
You are called upon, Gentlemen of the Jury to dis*
ch'n*gc one of the most 1mp0rtant and solemn duties,
which can ever devolve upon a jury, in the regular ad*_ 2
ministration of justice. You are required to decide
between the government and two unfortunate fellow
*. " ..creatures whose lives are demanded as.a sacrifice to the
__violated laws of God and your country—1I read in your-
" countenances the deep and distressing anxiety which is’
- impressed on your minds, vy your obedience to your: ..
- oaths and to the authority- of law, Most cheerfully
- do I believe you would recede from the performance of ::
“ 7 theawful task assigned you, in the solemnities' of this
2 ¢ day ;—Dbut yeur country. coxnmands and o e bound =
M i L to.submit, Mt R L
4 - - Painful and distressing as is your 31tuat10n you W111
- readily imagine that mine cannot be less critical and em-:-
"' ‘barrassing than yours. "For the first time inthe pr ogrcss
. of my life, Tappear as an advocate for the life of a fel- .
low creature. 'The fearful apprehensions resulting from
~ the solemn and important trust committed to me by the .
. prisoners and the Honorable court, are much mcrcascd
.. by other mrcumstanccs connected with this’ mterestmg
_occasion. * For the first time in the course’of my pro--_ '
~ fessional employment I have the honor to address a jury -
- ofthis county.. It is the first time I have ever spoLen
~ in the presence of an audience so numerous and so deep- ‘4
- ly interested in the event of a trial. -+ To complete my *
_embarrassment I am affected, as you have already per-—v
ceived, with an 1nd15p051t10n which almost denies me
“« -~ the power of utterance¥. Oppressed with such accu-
:  mulated anxiety, I had endeavoured at the commence-" }

R

* Mr. Blake was afflicted with a severe cold, which had very much affected
his voice, if not his health., But having engaged for the prisoners he .could
not at such 2 moment, deny them his assistance. -

\



‘ment of the trial to transfer the deep responsibility of the
trust, to some one of the gentlemen connected with me:
in the ‘defence of the prisoners, who was less incom-

* “petent to the arduous undertaking. But the ‘previous

~arrangements between  us had rendered this measure
' impracticable, and Tam compelled to claim your indul-

“ . gent attention to a feeble effort for the lives of two of -

- our most wretched fcllow creatures.

. Butamidst the perplexities I have already described
*and which are already so obvious I cannot forbear to
suggest to you, gentlemen, that I have for myself, and
my unfortunate clients, many fertile sources of conso-
_ Jation. ' Their destiny:is committed to -an upright, an
" intelligens and, T trust in -God, an”unprejudiced jury.
* 1 have also to rely on ‘the assistance, of learned and in-
 genious counsel, who are connected with me in the de-
“"_ fence, and whatever may be omitted in my imperfect and
' undigested summary of the case, I confidently hope and
- trust, will be amply supplied by the gentleman who -
I'": will follow me.  On the learned and respectable public -

-
o

5 prosecutor I have also to rely for a candid exposition of

“the law, and an impartial commentary on the evidence

torney - Geeneral; I ami'fully persuaded he engages with

;" cution against the prisoners with a sanguinary dispor -

" delighteth not in the shedding of human blood, but as

TR S L R S T T
R : e

- soled with the recollection, that I am addressing you,:
"~ in the presence and under the direction of a court, dis-
“tinguished not less for their humanity than for their in-
, tegrity and their learning. The humane provision of
our law, which requireg that in every trial*for life, the

{7 befor¢ you. i From the benevolent character of the At-

- no less reluctance than you have felt on this occasion, in -
‘the discharge of the painful duty which has devolved ..
“upon him. I have no belief that he pursues the prose- s

i M R I T Pt bt b B AR Tt A e 55
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“_~sition, or a vindictive temper of mind. Asa man he i

~._."an officer of the government, he is bound to pursue, even

- “unto death, every offender, the malignity of whose Crime < : .
. 'merits this most tremendous punishment, which the pow- | -

i erofman caninflict. Butaboveall,gentlemen,Iam con- "

A
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“eourt sha]l be of counsel for thé pmsoncrs, wﬂl on thxs
¢ occasion, I am sure, be adopted. to its. utmost -extent,’

R ot less from their. sympatheuc feelings as men, than ;
", - from a sense of duty as ministers of that justice which is'
~always tempered with mercy. Under the protcctmu
".ofa court thus’'constituted by law, and thus endowed
by nature, the prisoners can have nothmg to apprehend i .
“from the 1mbec;l1ty oftheir counsel.” Every principle of -

law and every tittle ofcwdcnce, which can possﬂaly op- " \

“erate in_their ﬁwor will be! clearly cxphmcd ‘and ex-: %

4

S BN e s vt T L e

sarSuan a il e SR

plxc:tly’ stated. " They will rely:then, more on the ﬁdeI, -
ity of the court and discernment of the ]ury, than on 4
- the ability of thelr couusel, for the suggestion of suc_h
argnmcnts as may entitle them toa verdict of acquittal,
~ With these ‘preliminary remarks, which I trust you
 will not consider as an idle.and’ formdl apology; I pro=: "
cecd to conszder the indictment ‘submitted to your de
- cision. " By' this indictment, the pnsoners ‘at the Bar,+
“Dominic’ Daley. and Fames’ Halligan,” aré “charged in":
- three sepamte counts with the murder: of Marcus Lyon.
In the first;count it ‘is alledged#that: both the prisoners ,: 7
made an' assault on'the body of Liyon ;° that Daley gave %
2 ghe mor tal blows, with apz.rzol, and that Halligan was-
- present aiding abcttmq and assisting in the n‘n;lrdct‘.-~—--I :-3," .
?n the-second count 1t is stated, 1lnt the assault: was.;
,“madednd the blowa were given in 'the: manner descrlbed
-/ in"the first.count ; that the body of' Lyon, ‘Was - immer-
- “.~ged in'the waters of Chlcapee river;-and that, by reason
. ofthe blows, as well as the zmnicmon ‘the decc.ased came..
+ to his death.”” In the third count, it is declared that the
" assault was made by both the prisoners, and that cach qf'
,‘ them with a pistol gave the marraz Maw.t of whu:h thc IS
. deceased mbtantly died. - * :
i+ I notice this distinction bétween the dlﬁ'erent counts -
- in the indictment, rather for the sake of form, than ‘be:
- cause 1t Is substantlally necessary to the purpose of,
_their defencé. + I readily assent to the principle advan-
ced by the learncd counsel: for the government, that
every person who is present, aiding, advising, orabet.

T
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tmg, m the ¢ommission of-a murder 1s to bc consld'cneci S

ras’ a’ principal,- is ‘equally guilty, “and’is: punishable

j' mn the same degree with him by whom the mortal blow"

is actually given. ‘If, therefore, the facts, chargbed mn el-

I also agree:to; another principle which has been stated ;

- ther of the counts are proved to' your satisfaction, you ;
- are bound to render a'verdict against both the prisoners.. -

~“that if the act- which occasioned the death of Lyon, bc:._ ;
* proved to have been done by the prisoners, the law will @«
presume it to have been done of their malice afore-". ..
(lzoug/zt » and that they are therefore guilty ‘of murder. ¥
It will now perhaps be expected that'l should enter

lmmed“‘t‘*])’ APOn; G KTV 1ew of the. ewdence before you : ° ©|

_1) in the defence. - But, Gcntlcmen, b

on which: Ire-:
LIEore I proceed

.ito"the execution of tlns tasL I have to entreat the in- .- i )

few remarks, which I humbly hope I may be p(:rrmtttcl

popular opinion upon the Interesting case which is this

¢ eould not fail to inspird, It would be idle therefore

~, of detestation and-abhorrence which have been producs:
. ed, by the almost unexampled atrocity of the murder,.

*. more or less participated of these feclings. But, Gen-

- that I should attempt tg represent to you the feelings

dulgence of the Court. and your patient attention, to a *-
to offer relative’ to'the state of the public mind, and the

‘day submitted te your decision.. Ineed not attempt to
describe to you, the alarm, the apprehension, the indig- ...

- natiop, tlf¢ abhorrence, thh -which the community has *
.. been’ agltatcd since there was ¢ - done this deed of dread-
Jul ‘note2?- You:are convened: from'. the body of this © i ;¥
county,—some of you, perh'ips., from . the “vicinity of. =
the spot which:was the scene of this tragedy ; some of -
i you, perhaps, have seen'the mangled .body: ‘of the de-::-
" eeased, and have felt the horror which such a spectacle -

qambt the supposed murderers of Mm -cus Lyor. . You *
. » are’men of humanity:-and you have all of you ‘therefore

tlemen, you ¢ are now: called upon to du:lde as Jurors,

you are sw orn to *“ make true deliverance accordine to

'

“your evidence,” and you are ‘solemnly - pledged there-

e
s
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fore to divest yourselves, as far as s the Impmfhcnon of -
man will permit, of the passions and prejudices which.
are incident to your nature. The sorrow which you
may bave felt for his death, the sympathy. you may
have experienced for his friends and connecctions, so
far as they might be interwoven with the trial of the
suspected perpetrators of his murder, are this day'to-
be buried in the grave with the deceased In the in-
vestlgatwn of every case, which may be committed to
~_ ajury, they are piedged by their oaths, té guard every
. v avenue: of the mind against the approach of prejudice.
It has been justly denominated  ¢“ the “spider of the

mind, which weaves its subtle dl'ld tenuous web over »

“the human understanding, until the reason and the -
judgment are 1mpcrcept1bly entangled in its toils.”—

If, in ordinary cases, a jury are bound to watch with
~Incessant vigilance, against the silent w orkmgq of this.

secret enemy; thh what scrutinizing anmety ought .

- ~you, Gentlemen, to examine your hearts," before you -

L1 e et 7
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proceed to delnbcmte in a case where the'lives of two
~of your fellow creatures are committed to your custo- .

“dy !'—T mean not to be understood as capable of nsin.
~uating that any individual among you has in any de-
-gree prejudqed the cause. That the prisoners have,

- however, been tried, convicted, and condemned, in al-, :

~most every bar-room, and barber’s shop, and in evcry
“‘'other place” of public resort’in the county; . is a fact-*

- Wwhich.xall not be contested.”” That the sentence of the -
hw has not been anticipated, and that they have notal-

,ready suffered -the penalty of ‘death, may be ascribed’
rather to defect of power, than to lenity of disposition,

n many of their accusers. My more immediate ob-:"

" ject, in- warnmg you agamst the influence of this popu-
lar fury, is, that you may be induced carefully to dis-
+ criminate between the idle rumours of evidence against
* the Prisoners, and the facts which have been this day
- proved -before you. - Ever since I have been engaged
in this defence my ¢ ears’® have been ¢ stuffed wu/z
false reports,? intended to weaken my confidence in

=1
i



the cause of my clients.” "I had hieard that a button of
' a peculiar -stamp’ was to be -produced on the trial,
~ whiclr had been found:'near the body'of  Lyon, and
~ which on comparison was found exactly to correspond
with those on the coat of one of the Prisoners.:* 1 had
been told that’a penknife, with three blades, had been
taken from the pocket of Daley; which was seen inthe .
possession of Liyon on the very day of his departure:-
from Cazenovia. © I had learned, also, that the pistols
would not only be completely identified, but that it -
* - would be proved, beyond all possible-doubt, they had
.. been sold to Daley, a short time before the murder was.
o -committt_:d,;ﬁ-i—'~_-'=}?1‘_ht:sc".‘,‘"damz;ing_ proofs” 1 was prepared
;" "to meet; and you will judge; therefore, with what feel-
- ings I entered upon’” the task assignéd me: You will
.- judge, also, how much ' these feelings have been -as-
i ‘suaged, when I have found these proofs have existed
i __only in‘the prolific imaginations of news-mongers, and .
:,..~ the gaping credulity of their hearers. o i
- As a further evidence of the prejudice which has pre- .
“ - vailed against the Prisoners, I cannot forbear to notice
" the remarks which have been made on the expression
[ of their'ifaces.#+They-had-been “described to me as
1. monstefs; Without eyen ‘the similitude:of men.. =L had - "=
27 Dbeen prepared to see the mark of Cain in their counte-” - "
" .nance, and ‘¢ RobBery and Murder” written inlegible' " %
“characters on their : foreheads.” - They have passed in | - :
““review; before you. They have been solemnly. called .. |
" to look pon you ; and you have been individually calls -~ |
“ i “ed, with equal solemnity, to look upon them. I pre« o,
- tend to no uncommon skill in the science of physiogno- .~
‘my. I pretendnot'to- read, with mathematical preciss .
_ “jon, the moral characters of men, in the physical linea- ;. .
~ ments of their faces: But, if by this fallible test, I
-+ were called upon to decide on the guilt or the inno- :
. cence of the accused, it would require but little time
| toagree with my conscience in pronouncing a verdict
‘ of acquittal.  Nor can I entertain a doubt that the im.-
pression. produced on your minds Dby this interview
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with the Prisoners has perfectly corresponded with my
own. You now see them face to face. . Apart from.
the distressing solicitude, the oppressive, the insup-
portable anxiety, whi¢h breaks through the mind, and
beams upon their features, let me also ask you, Gen-
tlemen, do you discern the slightest emotion which be-
trays a sccret consciousness of guilt? Do you see the
ferocious .frown. of the robber, or the dark and sullen”
oloom of the' assassin ? Do you startle as at the ap-
proach of plunder, or are you chilled as at the lowering
aspect of death? Their youthful and unfurrowed visa-
ges assure you they are unhackneyed in the ways of
vice. Let not, then, their countenances condemn

them as monsters, but believe them to be men, and in”

so believing, you are bound to presume them 1nnocent,
until they are proved to be guilty.
- There is yetanother species of prejudice,against the

~influence of which it ismy duty to warn you. Tallude to
the inveterate hostility against the people of that wretch--

ed country, from which the Prisoners have emigrated,
coun

for Which the pcople of New-England are _peculiarly
Ehstigguished. How Jar this hostility 1s the result of

narrow and illiberal opinion, or how far it is justified by
the character and conduct of those who have come
among us, it is neither mine nor your province, atpre-

_sent to decide. It is sufficient for them,—it ought to

be sufficient for you, that they have lived under the
fostering protection of our government, and arc now
to be tried by the beneficent provision of our laws.—
W hether thiey have brought with them all the vices,
without any of the virtues of this generous but degrad-
ed people,~—whether they are wandering fu gitives from
justice, or the exiled victims of oppression,—whether
they have been transported for their crimes, or have
been driven across the Atlantic by the storms of nter-
nal commotion, it is enough to ensure to them a fair
and impartial_trial, that they are to be tried by the laws

. . - | : Iy
“and by a jury of Massachusetts. Do not therefore be-
lieve them guilty, because they ave Jrishmen, but view-

i
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ing them as your countrymen, remember you are sworn
to believe -them innocent, until every reasonable doubt
of their guilt is removed from your minds. - _
I have thus reviewed the most prominent topics of
iscussion, upon which I have held it my duty to di-
ate ere I should enter upon an examination of the evi-
dence before you.” In introducing this branch of the

" subject, it may be useful that I should state to you some

maxims of, Jaw, by which you are to be governed in

‘this trial. These maxims which result from modern

as well as antient decisions, I will read from the books,
not only because they are better expressed, than I could
express them from memory, but because they will be*
received with more confidence, from the authority of a
writer, than from the mouth of a spedker. -~

Sir MaTTaEw HaLE,the most learned among all
the English commentators upon criminal law, has
strongly expressed the caution with which presumptive
evidence is to be received in criminal cases. ““In
some cases, says he, presumptive evidences go far to
prove a person guilty, though there be no express proof
that the fact was committed by him, but then it must
be very warily pressed, for it 1s better five guilty per-
sons should escape unpunished than otie innocent per-
son should die.” ~This fundamental and elementary
principle has been strengthened and confirmed by eve-
ry recent decision. A modern writer of high authori-
ty, upon ¢ the rules of evidence” in criminal cases, has
quoted the opinion of a learned Judge upon this sub-

ject.  ““In all cases of circumstantial cvidence, it is

necessary that all the witnesses be persons of unim-
peachable veracity, for it is possible the Prisoners may
be innocent of the crime. In cases of circumstantial
cvidence there is great room for doubt, as to the guilt
of the Prisoner, and it is a principle in law, that in cve-
ry case of dowbt, a jury should lean to the merciful sude
and acquit.” . ¢ This principle establishes a great

ground of distinction between civil and criminal law.

* Hale's I, C, 2. 389,
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Fvery thing is a doubt in a civil case, where the jury
weigh the testimony and having struck a fair balance,
deside according to the weight of the evidence.—
This, however, is not the rule in criminal cases, for it is
an established maxim, that the jury are not to weigh the
evidence but in cases of doubt to acquit.”*¥ The same
writer has added—¢¢ It may, also, at this day be consid.
~ercd a rule of law, that if -a jury entertain a reasonable’
pounT upon- the truth of the testimony of witnesses,
- given ‘upon the issue they are sworn well and truly to

* try, they are bound in conscience to deliver the prison-
<.« er, from~thecharge found against him-in the indict-
‘... . ment, by giving a verdict of not guilty. SirEpwarp
1" Coxe, in favorem wvile, exhorts jurors, not to give
“ . their verdict against a prisoner without plain; direct
“and manifest proof of his guilt, which’ implies -that "
" where there is doubt the cousequence should be ace -
" quittal of the party on trial.”” The author has " further

b Vo

7 remarked, that “ by the humanity of the'law, doubt, in
¢ - thebreast of a jury, is a certain assurance of acquittal
I the .prisoner—indeed “doubt and ~acquittal may be

“considered as synonimous terms.”” " To the rule thus -
" “laid down, the learned Judges, who.presided in the tri-.
i+ . - al in which it was introduced, adverted in charging the :
i jury. "¢ However strongly you may suspect the pris--
. oners, say they, yet it were better that ONE HUNDRED
“ guilty persons should escape, than make a precedent by
-~ “which one innocent .man mightbe' found - guilty upon .
" such testimony?’—¢¢ if your minds be in a state of os-
“ ¢illation, you ought in that case to acquit the prisoner ; -
because to justily a verdict of conviction to yourselves
and your country, the evidence upon which you decide -
. - should bé above exception, and not evidence upon
i which you entertain a doubt.”§ sy :
i The principles thus established Dby the futhorities I
have quoted, have already been recognized to their ut.
most extent, by one of the learned Judges, who pre.

1+ Mauc Nally on evidence, vol. 2. page 577—8.
¥ Mac’Nally on evidence, yol. 1. pages 2, 4, 5.
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“side in this trial. © He has _told )ou(I hope I do not

state too strongly the opinion which has fallen from the
Bench) that it 1s incumbent on the government, to sat-
isfy you, not only’ that the-murder has been committed,

but that there 1s not even a possibéiiry it should have been

committed by any:other person than the Prisoners,

* before :you can be: permitted to find a verdict against

- them .

1 cannot enforce more strongly than in the passages,

1 have already quoted, and in the doctrine which has
" been advancd from the bench, the rules which I wish
" to have deeply and solemnly impressed on your minds,.

“when you proceed to deliberate on the evidence I am

5

“ now" to consider. - By :way ‘of ilJustration I shall be per-

" mitted hereafter to state a few cases which have occur-

© red, which most strikingly evince “the fallacy of pre-
" sumptiveevidence, and the danger of trusting toit, when

the life of man depends upon the issue. I now proceed

. ~toa discussion of the evidence. -

For the purpose of rarrowing the circle of your de-

" liberations; and compressing as much as possible the
.- contested points in, the case, I begin by stating certain

. facts, which are not in- controversy between the govern- -
~ “ment and the prisoners at the R R C R

Tt is'admitted—First, That Marcus 'L___yar.z. wﬁé killed

. by human agency. Secondly, That he was killed ¢“of
;. malice aforethought,’” and’ was therefore murdered, .
* . ‘Thirdly, That the pistols which were found near the

body and which have been produced in court, were the
instruments of his death, - Fourthly;- That both the

- prisoners were on the road, between Western and
. Springfield, and passed near the place where the body

was found, on the ninth of November last. These

facts being conceded, your attention will be immediately
directed to the remaining topics of discussion, from your |
" decision upon which your verdict will de derived.” ITtis

contended by the prisoners—Jirst, that Marcus Lyon
wasnot murdered on the ninth of November.. Secondly,

Al



{ 38),

That, if he was murdered on that day; the murder was,

~committed by some other person and not by the prison-

In considering the first point of enquiry it will be

et L e ) RS

necessary to examine, whether the government have
produced such evidence, as will leave no reasonable .
doubt upon your minds, or whether, in the language

of Sir Edward Coke, they have furnished ¢ plain, direct
and manifest progf”’ that Lyon passed upon the road
through Wilbraham, and “was on the spot where the

murder was committed, o t/ie ninth day of November.
Marvel Underwood, who was perfectly well acquaint- . -

ed with the deceased, has testified that heleft Cazenovia,

in the state of New-York, (with an intention of going to_,-_f‘
- Woodstock in the state of Connecticut) early on Mon.
.- day the fourth of November. The distance from Caze- "

- his departure from Cazenovia, to admit of his reaching -

3

* novia to the scene of the murder is about 230 miles. "
Sufficient time had elapsed, therefore, from the period of . -

- Wilbraham,’ on ‘the evening of the eighth of Novem- - -

'+ ber. . No witness is‘:prod_uced, on the part of the gov- .{
- ernment, having' the least acquaintance with Lyon, who -

saw him on his journey after his leaving Cazenovia, un.

- - til after his body was found, on the evening of the tenth .
~, of November, and his features were recognized the
. next day by Mr, Staunton, who had been his guardian, .-
~-and had known him from his childhood. /i Liet us exam- *

‘ine then, by what evidence the government have endea-
~ voured to satisfy you that Lyon was on the road, and in"
_ - asituation to meet the prisoners, on the ninth of Novem-
ber. For itis agreed on all hands, that if the murder
~was committed by the prisoners, it was committed on

that day, * - =

. Five witnesses have been adduced, forthe purpose of - %
satisfying your minds, upon this point in the case,
~and to identify the man and horse which were seen by

them, about noon on'the' ninth of November. It is not
my intention to examine . their testimony separately ;
but to notice the variance between them, and to examine

Vs,
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' with what degree of certainty their CVldCHCC collective-
ly considered, will establish the identity of: thc man.
Two of them Ithamar Stebbins and Jeremy Bliss, do
not pretend to have noticed the countenance, or the
. figure of the man, but - directed their attention .to the
- mare on which he rode:. These two witnesses disa-:

- gree respectmg the colour of the mare, the one describ-*
_1ng itasared; and the other a- bay. . Uley both how-
‘ever, express an equal degree. of certainty that this
~mare was the. same whlch they ‘afterwards saw, and
- which was found on the afternoon of thf. same da), n
. the pasture of John Bliss. "

_Three other witnésses, " (viz.’ Gnﬁn Badey, T/wma:
- Glover, and : Ebenezer: Ru.tsel[ ,)- have attempted to fix
- the identity of the man, as well as of the mare. T hese *
. witnesses however do not agree among themselves, ei-
ih thcr as to the colour of the mare, or thesize of the man. -
One describésitis mare asali l-}t*bd)ﬁ another as brown. " .
One describes theé men zs. off mvcxd;rng‘i sta*ure another -
as above the:eonrmgon size.., Nslther of them pretends’
to-have exaniiied lis” e:pmitsmance mm:utely, but one of -
them thinks he resgmbled the man whose mangled and
mutllatf:d features x.suw, affer the murder was com-
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Upon thls ev1dencc, vaguc and uncertam in its na- ;_;_- '

-“ture, insome degree, it must be admitted, contradictory -

. in 1tsclf, you are 1equ1red to say that you cannot for ©

Za moment, - entertain a reasonable doubt, that Marcus -
Lyon was’ the person seen by the witnesses, and that he'_
- was therefore murdered, after the middle of thc day on -
- the ninth of November. '
.. Let us examine how far this ewdencc is uncertain in
©its nature, how far it is contradictory in itself, how far- -
1t 1s lrreconcxleable with the testimony of fmother wit-. =’
- ness, and how far it is rendered improbable, by other -
-considerations incidentally connected with the trial.
"T'he uncertainty of evidence, intended to identify a
man who is a perfect stranger | flom a mere cursory and
transient notice, in meeting and passing, upon a public

i




-depended on the truth or falschood of this plea.” To °
~ prove that the principal was alive at the return of the

" had it not been directly controlled by the testimony of oS
' with equal certainty, ‘and assurance, that nearly six ™

‘of Charleston, South-Carolina ! !—Upon this palpi\ble'-.'4[

" were required to weigh the evidence, and as there was® §

~cordingly decided in their favor.  To render this illus--

g 40T

highway, tithout any particular circumstance to fix the
attention, is'too obvious in itself to require a serious

discussion: . _,

A case which is stated to me, by the counsel concern-
ed with me in the defence, as having not long since oC-
curred in this county, and under the cognizance of this
Honourable Court, will serve as a striking illustration
of the fallaciousness of this species of evidence.

- Anaction was commenced in this Court and, triedat --. -

term, by John Stone against Amasa Clap & al. who had
been bails for Russell Kellogg. On the trialthedefend-.
ant pleaded in bar, that the principal was dead, beforethe -
return day of the execution. The decision of the cause

execution, Mr. ., a man of unquestionable veraci- -,
ty. and unblemished character, was called as a_witness,
He had beer: for-magy.years intinatelyssegninted with 3
the principal,fand Had ito'possible-induceément to testify.
falsely. : Upon the examination, he swerg 1m0t positive- |
ly and peremptority, tliat hedadséen: thend anon a cer- ¢

o A T

tain day, in the town of Pittsfield,.in the county of Berk- ¥
shire. This evidence woumld:have’-fdecided the cause-

—

other witnesses. The depositions of three other wit-
niesses, of equal credibility, were produced,:who sworej *

T i, e

months before the time mentioned by’ the first witness 2
they had attended the fancral of the principal, in the City. .|

contradiction in the testimony of the witnesses, the jury-

but one witness on one side and three on the other, it .
preponderated for the defendants, and the case was ac-

L A

wation the more impressive, it ought to be remarked, -}
that Mr. . the witness produced to identify Kel-
logg, was a portrait-paintef, whose profession it was to 8
con over the faces, and to analyse the features of men. |
But with the advantages of professional study, and the
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certainty tesulting from a long and ‘intimate acquaint-

’ ance, he was deceived in the countenance ‘of the man
“ whom he wished to identify, and who had unquestiona- -

bly died in the city of Charleston; many months before -

he was thus seéh alive in the town of Pittsfield..
Ifsuch is the danger of trusting to this most deceptive

evidence, in cases affecting the property of individuals,

- with what Tnfinite jealousy ought it to be received, n
" this most solemn of all carthly trials,~—a trial for all that

is.dear on earthto two of your wretched fellow creatures.
Are you then prepared to say, upon the vague and .

uncertain testimony . of men who were avowedly utter

strange;sﬂ_tq_}h@_dﬁ;gga'sgd, .and whohad only a passing *

T

glimpse ata than of N6 tincommon “appearance, trav el-

. ling on horseback upori 2 public highway where perhaps

hundreds’ were * passing ‘on” the’same day, and in the

- .same direction,—will you say,upon yout oaths that you

——

" cannot entertain a reasomable doubt,. that the man who

was passing {rom the- west- to the east in the town of

. 'Wilbraham, and near to the spot where the murder was

" committed; about the middle of tke day on the ninth of - _
November, was the same man who was found dead on'i; - - "
the evening of the tenth, and that the mare on which he . < ¥
‘rode, and which has been:so loosely described, by these’

witnesses, was the same which was afterwards found ine
the pasture of Mr. Bliss?: '

- But we do not rely merely on the uncertainty of- the:
* evidence in itself ; or on the disagreement: among the'
" witnesses as to the size of the man and the color of the’
“mare. ' For the purpose of strengthening your doubtsi . .

upon this subject, we ask you to- compart their testimo-~ .
ny, as tothe stature of the man with that of Mr. Staunton,
who had known Lyon from his childhood, until near’ -
the time of his death. He 'has told you that he was:

= much above the ordinary size, that he was about six '

feet high, and of an uncommonly rohust appearance. -

None of the witnesses have given this Jcscription of the

man whom they saw pass on the ninth of November.

One of them saw him walking, and lsading his horse, -
F ;

f
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arid he hds told you he wasa man of a middling stafure,

Is not this cirsumstance in itself” sufficient to create a

doubt as to the identity of the man, orare you prepared . =

to say upon your oaths that you have ¢ plain direct and

manifest progf - that the man was Marcus Lyon, whom+ -

the witnesses have thus described ?

T now solicit your attention to-another argumcnt' up-r.-

on this.point, resulting from a _deficiency in the evi«

...\ dence in.support of ‘the prosecution.’- From the extra- - .-

3
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ordinary diligence and assiduity - which’have been dis+ ..
~ played by the gentlemen who havergpresented the' gov- - .-
_ernment in preparing and arranging the materials for-
this trial ; from the uncommon method and symme-
try which have appeared, in the course of this investi-" *
gation in directing the evidence to the different points = -
in the case in the regular orders of time, and connec- ..
“tion, you can have-no reason to believe that any - proof. ol
“has been omitted which it was within the power of the -
government to obtain. - If therefore, 2 link*is’wenting :

-

‘to complete the chain of evidence, by which ‘you are

; to-he bound to a.verdict of conviction;, you will believe: - -
¢ - . that’ this deficiency happens because the .facts ‘do not "}

Wi,
P

~_exist by which the defect could be supplied. * If then,

«. it is incumbent on the government to convince you '
% .., + that Marcus Lyon was murdered on the ninth of N E
¢ . vember, ought they not to trace  him "from the time of s’

’ m
A

“ place at which he'lodged on the night antecedent to this . :
*day 2. There- could. have -been no ‘difficulty in doing’;
* this. - It would be. easy to retrace the road .on which = -
. he travelled. . "The rumour of this deed had spread in.. :
i “every- direction.: The horse would have assisted in"- -
7+ .. the research-to ascertain the place at which he lodged. :

It could have been only half a day’s journey from the’
- the scene of the murder. . No attempt bhas been made

to fix on this place: and from this extraordinary omis-

“sion in the train - of {‘circumstances, by which you are

1o be conducted to a developement of the truth, are:

vou not bound tw believe: that the attempt has ‘been

\ “his departure . from ‘Cazenovia; and prove*to‘you the ./
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- made and that it has proveg}'ta'stumbling-block, in the
path of theirenquiries ? R B R o -
1f upon a review of this part of the evidence, the least
degree of uncertainty is left upon your minds, whether
the mare was Marcus Lyon’s who was seen by ‘the wvit-
nesses, on the ninth of November, instead of believing

that the murder was committed by the prisoners, ““in

* - “the broad glare ‘of day,” ona public. turnpike road,

where travellers’ were continually passing, and within
a few rods of houses in every direction, will you not
rather presume it .was perpetrated on the evening or

F . night preceding by some midnight assassin, who would

¢ choose darkness rather than light,”” who ™ would at-.
“tempt to:shroud himself not merely from -the sight of

“man, but from"the scrutiny of his maker,~—who would "

| " exclaim jn the Janguage of the murderous Macbeth,

Find, ) 04 ¢« Come black night, 7 ~ %4
Vi -4 And pall theg in the dunnest smoke of hel} ;— : Fecie &
% « Lest heaven peep through the blanket of the dark, . - ek A :
¢ Andery—hold ! hold ! 2 - SERERGD

* | But it is time I should approach the strong hold of ek

.7 the government, and attempt to encounter the evidence

nipon.which they mainly rely. I alludeto the testimo- -
ny.of LAERTES FULLER. .. ' ' L

S Tewillmbesaid Fthat swhatever " doubt or uncertainty”
“"might have otherwise existed as to the identity of Lyon
:” and his murderers, must be completely removed by the .

" aid of this evidence. Viewing all the other circum-" *

* stances in the case, whether seperately or collectively

" taken, as altogether insufficient to fix the cliarge upon
the prisoners, it is my intention now-to consider the
testimony of this witness independent and alone. I
shall afterwards briefly examine how far it is supported

. by other facts which are adduced, in corroborationt.
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I shall contend—First, that from the age of this wits,
ness he is not entitled to full and unlimited credit.—
" Secondly, that his testimony is, in its nature, vague and -

uncertain—and thirdly that it is highly imprqbable and
inconsistent jn itself, ; o :
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It was antiently the rule to reject witnesses as in«-
competent who had not arrived at the age of fourteen,;
The modern practice, however; has -sanctioned a de-'
parture from this rule, and witnesses are now consid:
ered competent at any age, who can satisfy the Court,
by a previous examination, that they have attained a rea-
sonable discretion, Thattheirtestimony, however, is re-

ceived with extreme caution, will appear by a passage -

which withtheleave of the Hon. CourtI willread from a
. highauthority which I havealready quoted.--¢¢ Instances

* have been given of very young witnesses sworn upon

+evidence in capital cases, viz.—one of nine years old—

Yet such very young people, under twelve years old,
I have not known examined upon oath, but sometimes
the court for their information have heard their testi-
mony without oath, which gossibly, being fortified with

goncurrent evidences may be of some weight. % » .

The reasons of this caution are too obvious to re-

quire elucidation, The facility: with which their ten.
~ der and pliable minds may yield to false ‘impressions,
> their comparative incapacity to - distinguish ‘between -

. - right and wrong,~—their ignorance of the solemnity of

i . an oath, or the dreadful consequences, which may re.
‘sult from false testimony, the ease with which they

g may be tempted to depart from the truth;—these and -

- many other caonsiderations which - wil] at once present

themselves : to your view, furnish the true ground of .

f.":.';_ distinctian. between the testimony .of a child, and one’.

- whose reason and judgment. are. matured by age.—="'

Could you then recancile it with your consciences, up-

on the naked and unsupported - testimony of a lad of |,
. thirteen, if there were no other evidence in the case, ta -
. pronounce a verdict, which should send two of your

“. fellow-creatures. ‘¢ 10 their great account,” ** with all

“their imperfections on their heads ?—Unhousel d—un-
anointed—unanneal’d 2 ;- Tl ol e
But the objection against the testimony of Laertes
Fuller, resulting from the immaturity of his judgment,
T * Hale’s P, C. 2. 283—4.

R
i
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is much increased by the Sllb_]CCt to whxch it relates

- and the facts to which he has testified.-

The remarks which 1 have already made upon the

| testimony of the other witnesses as to the “identity of

Lyon and the mare—and the case. I have stated by way
of illustration; apply. with- redoubled force to the testi.

. mony of the boy, inasmuch ‘as this witness is alone .
~and unsupported whereas in the other case, there was.

a partial concurrence ‘in the testimony of many. But

~let us examine whether the facts to which he has sworn

do not in themselves furnish strong and powerful rea-
sons to doubt the truth of the evidence ? - _
I do not intend minutely to review. his story, but to .

- select such parts of it as arc pertment to tbe purpose of
© - ‘my argument. :

His father’s house, itseems is about mnet} rods east

of the spot where the body was found. On Saturday,

the ninth of November, about one o’clock in the after-

noon, he was employed, near the door, and saw two
men on foot who had passed the house, and were travel. _
ling westward on the turnpike road. They soon turn. .

* ed round the-brow of a hill which concealed them from .
- his view. ~About fiftecn  minutes after, having occa-

. sion to drive ‘some hogs along the road, in the same di- ;

* rection with that in which the travcllers had ‘passed, he -
- met the same men (as he beheves) whom he had seen .
before, returning from the course in which he had first = .
. seen them travelling; one of them leading a horse and
“the other behind, driving it with astick. He was then

about ten or’ twelve rods distant from the men. They
turned from the turnpike, into the old read, which led
to the top of the hill, and the hogs going in the same "

direction, he followed- after- them. On reaching the e

- “summit of the hill, one of ‘the'men jumped upon the..

horse, and rode it intoa pasture, The boy, then got

- over a wall and amused himself with picking up apples .

under a tree. *While he was thus employed, the man
who had remamed behmd came to the Wall 1eaned ups



SR A

on it and looked steadily at him. He was then abou_t_.

six rods distant. ‘After remaining five or six min.
utes in this situation, he became cold and ran away.
I1e has told you posmw{y that the man whom he first -

saw in the act of driving the horse was Daley who now

stands before you—that he was the same man who look- -

ed at him’ over the wall—that Ae did not notice the coun-
. tenance pf the other although he was nearer to him when

he first met them with the horse—that he felt no alarm

.~ at the appearance of the men—that he did not - notice the -
< /zorse, but thinks it was the same, which was afterwards

found in the pas!m'e—-t/mz he /zeard no report of a pis tol

~=that the jnterval of time from his first seeing them,

‘until he met them returning with the horse, was not more
than fifteen minutes—that the occurrence produced no
very partzcular impression - on. his wnind, as he did not
comimunicate it to his fat/zer, or any ob’zer pc'r;orz, um‘zl

. the next day. =

I have ‘thus sclcctcd from the narratwe of thc lad
without intending to mutilate his Story, such topics as
I intend to;discuss,. in; con51der1ng the very materlal

art of the cvxdence befdre you, <%, -

In the first place, then, from the po.r::we manner, in

- which he has testified as to the identity of Daley have

Y -

_.you not some reasonable doubt of the truth of his testis -

.mony 2 Does it display that discretion and prudcncc

# which are necessary to-entitle a witness to full.and un.

limited credit in a trial upon which the life'of man must .
- depend ? Your own reason will. persuade you, and I
‘have proved to’you by the case 1 have stated that this-
evidence is, in its ‘nature fallacious. - Whén a witness
therefore testifies, on a subject like the present, withoyt

| ; ever admitting it to be possible that he is deceived, will .-

i

you not be inclined to doubt, if it be for no other rea,

% son, than because he will not doubt himself, But are

" there not other ‘circumstances  in - the case which will

serve to create a distrust ‘of the truth of this story 2—

Can you satisfy your own minds, by any plausible con--

jecture, why it is that the countenance of Daley should

.t.
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" have made so deep and indelible an impression, while

" that of his companion should have left not a single trace

¢ . behind ? Is there such a marked and prominent differ-

. _ence between them, as to account for this phenomenon?

" Look at. them'both, and then decide, whether the fea-
- tures of the one are such as to be forever remembered;
1" while those of the. other will produce but a transitory.

:i “jmpression, and are to-be almost instantaneously fors" .
. moremal, “ifs Wi -0 5 Srmond) s = :

- ¥ Ttisto be recollected, also; that at the first meeting -
v on the turnpike road tke man who was taken to- -
i be Daley was at the greatest distance, that he was in the e
i act of driving the horse, while the other was-leading. " -

2N o T

-

. Tt was'at this time, the witnéss tells you;  he  noticed:

f - the countenance of Daley, and that the view of him,:

+ »while under the apple-tree served only to strengthen the

| impression. The few moments of this interview, con=-. . .
i sidering the e¢mployment of the boy, and the indiffer-, - -* &
/ ence.with which he saw him, cannot be supposed to
have afforded an opportunity for a critical analysis of

. his features. How, then, can you account for his

" swearing with so much decision to the countenance of
¥ Daley, while he appears, not to_have: the' slightest re-". "

" membrance “of the .man-whom he first saw, and who'.,
must have first attracted his notice, = ratrar AR R
f:©  But there are other circumstances in the testimony’ ...
| of LAERTES Furrer, which cannot fail to produce a -

“ - doubt of the truth of his story..; He has toldyou he did " . N
/ot notice the horse,—but is yet very certain thatit was .
the same horse he afterwards saw, and which was found: =«
‘in Bliss’ pasture. He heard no report of a pistol, al- - .
‘though only at a distance:.of ninety rods, and a horse-.- .
1 / man’s pistol was'undoubt_edly.-_discharged_ when the .
} " nurder was. committed: - The occurrence, singular™: £
. and uncommon as it was, produced no impression on .+
- his mind, for it was not mentioned until the next day,’ - -
. after the horse had been found, and enquiries had been
made for the owner. ‘But above all, Gentlemen, you
will consider the time which must have been consumed

T
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in the commission of this robbery and mutder, if the

testimony of this witness is taken to be true.. By his

; account it was only fiftecn minutes from the time he

saw them quictly passing westward near the brow of
the hill, until he met them returning with the spoils of
plundcr and' of death!! In this fleeting interval, .the ..

s murderers must have met the man-—-—concer*ted then

plan of attack—discharged a pistol—dismounted the.
rlder—-—ﬁmbhed the desperate conflict with an antagomst
remarl\abl) robust and resolute—dispatched him ‘with’
six or seven wounds in the head—rifled his pockets and

*"his portmanteau—drawn the body from theroad to the ..
river, a distance of five or six rods--—plaucd a stone up- -

o

on his head weighing more than sixty pounds—return-

. ed again to the road-=taken the horse and led him seve- -f

" ral rods on the road aftex having decided on the manncr
of concealing it from the publlc view ! |

.. Is it in the nature of things; is it within the scopc -
. of human probability, is it credible, is it'éven possible

* that this complicated work of robbery and murder, could -

! bave been thus: secretly and silently atcheived in the

“little time allowed for the foul purposes by the testimo-
ny of this witness ? Ifin this part of the story you dis- .-
cern any thing improbable or incredibie in itself, you-
_are bound to discredit at once the whole of his testimo-

ny. - You are not at liberty to separate - the “différent R

"—.'

. branches of this evidence. ~Proof ofa palpable contra-
- diction or inconsistency will strik¢ at the root of his

tive will wither at the stroke., = . \
To combat these suggestions it will be said, peﬂnps

" it is,absurd, it is monstrous to believe, that this tale has 4 -}

been fabricated, by this lad, for the purpose of destroying -
the lives of innocent men, thus wantonly and wickedly"
accused.” To this argument it would be suflicient for
the prisoners to reply that they are not bound to ac-
count for the perpetration ofthe murder. Itis enough
for the purpose of their defence, that reasonable doubts
are excited whether it was p(’rpctmtcd by them. If

' credibility and the minutest ramification of his narra--

vy Lk e T
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~~they were permitted to speak of ,thcl'. many deeds of

darkness which have been done in the vicinity of this
spot, both before and since this dreadful occurrence, it
»would not be difficult to " raise a plausible conjecture as
.to the time and the manner in which it happened, ' It

. would not ‘perhaps be’ more monstrous to believe that
~ it was’committed under the cover of the preceding
. . night: by some lurking assassin acquainted with the

scene and prowling for his prey ;—that the boy had

i been seduced to transfer the guilf from the real trans-
.. gressors, to, these unfortunate and suspected Irishmen 3

than to imagine that men possessed of an ordinary de- -

*~ gree of reason and discretion should leave the very pur-,
. licus of robbery and plunder, in the vicinity of our me- ..
. tropolis,—should travel a distance of nearly a hundred
. miles, meeting many more favourable opportunities and

exposed to many stronger temptations, and should at

. length fix upon the very blaze of day, ona turnpike road ~ 4

“where travellers were. continually passing, to attack a

- -mamn, of robust and athletic appearance, whose dress

“and stile of travelling- exhibited no attractive indica-

L

.. tions' of . wealth,. and ‘no-alluring prospect of plun.

0 dery. e, et
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“In Slfpiﬂ'dr:f,-bf.'\ihe"»testi'mony of this lad as to the iden.

tity of Daléy, proof has been offered that after the ap. -

prehension of the prisoners, and during their examina-
tion at Springfield, he was conducted into a room, where

- they were indiscriminately placed amidsta large cona

- course of spectators ;. that an injunction had been pre-

»" . viously given that no person should look on them, and
“« that after a general survey of the people in the room,

- Daley was pointed out by him as the person whom he

had seen at the wall. * This fact, however striking it -

may seem on the first glance, will on reflection, be found * ~

to amount to nothing. These men were, at this time,
handcuffed, although it has been said their irons were

- concealed.. 'Whether they were visible or not, it is in

vain to pretend that at this moment the eyes of the gazing . .
Y emt ot _




~ multitude “eould have been diverted from the. priSes :

A o) "« All eyes were bent upen them, | W Fikais b A g
I R * And bleared sight was spectacled to see them” - =~ St'n) ..

The public anxiety had been unusually excited.: By ;

1

the talismanic touch of the boy- the murder was 6~ -
- ¥ speak wvith most miraculous organs.® At the intere - -

© @sting moment of his entrance, the ¢yes of the spectas.'® &

_ tors must have been directed towards the prisoners; by

. an involuntary impulse, like the'radii of a circle to 4 - -

" eommon éenter. This would serve as an infallible in<.
. dex, by which the boy would have been directed to-'a’

- discovery of the man, and I cannot but believe, there-

- . fore, you will consider it as a satisfactory explanation. - *

- bf this part of his evidence. 7"~ SIS
Having thus attempted to convince you-that the tes- -

_ timony of this witness is improbable, inconsistent and’
unsatisfactory in itself, that, alone it is alfogether msuf-. ¢
ficient to fix the crime upon the prisoners, that itisof © =

" guch a nature as at least {o leave a reasonable doubt up- =L

. . onyour minds,and is not that ** plain dircct and manifest e
/.. 'proof,>* which the law requires, 1t is my present purpose °.
" to examine how far it is strengthened and fortfied by .5
" other facts which are proved in the trial. L
- .- T have endéavoured already to dispose of the evidence 7 A4
-+ 7 relative to the passing of Liyon on the nintly of Naovem-
‘4 ber, to convince you' that'the Witnesses-may have been'
. deceived in the map, and th_:it.:}1¢"."ijiigﬁf-h-.w_e‘bcen murs
“ <" deredon the night preceding. : I now'ask your attens .
. tion to the circumstances which have “been offered n .
- ' " eonfirmation of the testimony of Fuller and the ‘othet
. ivitresses to strengthen the presumption of guilt, and to ==}
3. fix the charge beyond the possibility of doubta, v . " i
P77+ Anattempt has'been made to identify the pistols,and ;.
" Ao trace them into the hands of one of the prisoners. :

./ submit to you, with how much success this effoit has
.7 been attended. A witness .from Boston, Mr. Syms,
has told vou that between the twenticth and thirtieth of
QOctober (he offers no reason for remembering the time)
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. he sold a pair of plStOIS in the storc of Mr. T orrcy be. |
L //tween day-light and dark, to a manin the gmb of a la-
borer, and unh the accent of an Irishman,  "The pis-
f{:'- - tols were marked with the name of the san_\_.c “manufac-
" turer with those which are produced in court.” He:
" tells you there were many others of the “same . descrip-
- tion in the store; at the same time. ‘He pretends not .
“to rcmcmbcr lhe countenance of either of the prisoners, - i
:— _but says he was suspicious they were intended for some
- . 1mproper use, because the purchaser wasa laborcr, and . -, !
_.\ an [rishman! This is the substance of the testimony
T of Mr. Syms, and that of the lad, who was with him
_in the store at the time of this transaction.” I mean to-
' bestow: but a few’ momcnta‘.i in the consideration of- this
: cv1dcncc, bccausc 1t is really too trivial and ummpc-rtant
“in itself to requirean elaborate discussion. I cannothow-
ever forbear to remark, how infinitely it falls shortof the . * @
\ewdcnce which had becn autmpatcd from this quarler,
> and which the tongue of rumor, had proclaimed, in every
“section of the country.. Doesit identify, with any tolera- *
blc precision, either the pistols orthe man who purchas. b
=4 ‘/'ed them ? The pistols, as you will pcrccwe are such .\
_as are in common ‘use with the cavalry in the coun-1"
“try. - There is nothing singular in their’ appearance or -
f—f-.‘:;':' %7 construction.i*But tht:y are-stamped with the name of
/> a cértain- manufacturer, from whom Mr. Torrey had re.,
7, ceived many of the same description.  Besides the i im. .o
+ “‘portation of Mr. T orrey, is it not probable, that thou- *° B
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_sands with the same impression, have been imported ™
3 from the same manufactory Ly the dlﬂ'ercnt merchants
in New:England ? T'wo witnesses are summoned from .. .
-,Bostou to. furnish this vague and unsatisfactory evi.
" dence, " upon the- strength, of whichj the lives of two-
" men are to be put in. jeopardy—=and you are cz 2lled up-. ;
_on to believe upon your oaths, that the pistols which
+ are produced in court which'were found in Wilbraham
on the tenth of November, and which it is agreed were
thc ms(ruments of the dC'\th of Marcus L} op are thc

anggef e S B
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gsame which were sold by Mr. Symsin Boston, be.
twccn the twentieth and thirtieth of October.

But the attempt to identify the purchaser of the plS-
tols, is yet more ineffectual and abortive, They were
sold to a man in a tattered threadbare coat, and with
the brogue of an Irishman !! These circumstances

- were sufficient to excite suspicion in the mind of the

" witness, Although the description of the dress by no.

- means corresponds with the present appearance of either :

j" of the prisoners, yet it is very possible, nay very prob-

. 5

e
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i ‘.'.-'_.“- of the country, as to be ready to recognize the features g

able, that both of them may have been in the garb of = .
laborers. In the eyes of a Boston Bond Street loun- |
ger, a threadbare coat is always an object of suspicion. ",
Yetaltho’ it should bz satisfactorily proved to you that
neither of the prisoners have ever appeared in public, -

~ arrayed so near to the extreme of exotic fashion, as the

well dressed gentleman who has testified against thcm, ~;_,f
I am doubtful whether this mrcumstance, would in it ’ .__-f_-.-\
self be sufficient to excite evena suspicion in the home-. *
" spun minds of a country jury, . Certain T'am; that up- *;

on the forge of this evidence, you would not be prcpared

to prenpunce a verdict against them on a charge for a i

most atrocious robbery and murder! = * : a

But the suapcctcd man, forsooth, unfortunatel
spoke in the SLIaPlClOUS dialect of an Irlbhman ! This. .
* part of the testimony of Mr.. Syms, furnishes a strik~. -
~ing commentary upon the remark's I have 'llreddy made :_-;:_»
* for the purpose of guarding your minds against the in-. .-
ifluence of this -illiberal, this inhuman prejudice, The
_Wwitness lives remote from the scene of this extraordina. ;-
ry excitement, he had not, therefore, caught so much' .
"of the spirit of enthusiasm, whléh pcrvades this section -

‘of Daley, from a transitory ‘glance. But his mind is
mfcctcd in common with others, with that national pre-
Jb udice, which would lead him to prc]udgc the prisoners, .-
ecause they are Trishmen, - Pronounce then a verdict
against them ! Condemn them to the gibbet !"' Hold
uut an awful Warni11g~to.‘the wretched fugitives from

- rv—




" 'that oppressed and persecuted nation ! Tell them that
‘although they are driven into the ocean, by the tempcest
which sweeps over their land, whichlays waste their
dwellings, and deluges their fields'with blood ;~—though
they float on jits billows upon the broken fragments, of

 their liberty and independence ;—yet our inhospitable .

b. coast presents ‘no Ararat upon which they can rest in

- - safety. ;- “that ‘although we are not cannibals, . and do :

“*. not feast upon“human flesh, yet with all our boasted . ..
" ‘philanthrophy, which embraces every circle on the hab-

~ v _jtable globe, we have yet no mercy for a wandering and

" expatriated fugitive from Ireland. That the name of

" .an Irishmanis, among us, but another name, for a robber

" and an assassin ; that every man’s hand is lifted against

. him"; that when a crime: of unexampled “atrocity is

- . perpetrated among us,” we look around for an Irish-

“:." man; that because he is an outlaw, with him the bene-
i Zyolent maxim of our law is reversed, and that the mo.

" ment he is accused, he is presumed to be guilty, until

..~ his innocence appears ! i 5 R IHGH.. | .

¢ But I'will not permit my enthusiasm upon this sub-. -

i wject to lead me astray from the path of your enquiries.

.1 entreat yow to pardon the digression, and to return.

“ywith me again’to the gvidence before you.  © 7L

& As'another#corroborating fact upon: which the govs”

«¥; ernment ‘rely you have had evidence of the peculiar-

& form and appearance of the pockets, which were found

<.~ under their outside coats,” and which it is said were. '/

. adapted to the reception of pistols. The account which /-,

2" was given by the prisoners,” on their examination, of!‘ 25

{ -, the purpose for which these pockets were intended is

_ Plnusibllc and probable ‘in itself. - Pockets of this de.

. scription are in common use in the country. The things .

' in itself is of no importance,  Of how much impor.: =

- tance, (it is deemed by the government, even in con«

. nection with the other facts in the case, you may fairly
" infer, from their neglect to produce them on the trial.—

.+ The coats were in their power. They have taken pos-.

session of other articles, such as the bank bills, a pen.

Lt 20
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. knife, and some wearing apparel, which were found .
upon the prisoners, and which it was believed might ]
- ffurnish evidence against them,  Why then are the, ']
coats not produced, unless it is, because it was Ue- - .
{ lieved the appearance. of the pockets was such as could
afford no satisfaction to the minds of the jury.  The
- Attorney-General retorts and asks why the prisoners
*~ do not produce them. I answer, that if your verdict |,
* be against the prisoners, it is to result from the evidence ;.
.+ adduced by the government, and that from-their failure
. to offer this, which has been confessedly in their power, ..
“and which it is agreed would be the best evidence of ¥
the purpose of the pockets, the conclusion.is irresisti-
ble, that they have had no faith in its effect.* = S
4=+ Another proof of the guilt of the prisoners is deduc- ...
- ed, from the rapidity with which they travelled, after °
-« ~ithey were seen passing through Wilbraham. -1t will °
7= " be found, they travelled at the rate of little more than I
.~ forty milesa day, from Wilbraham to the place of their
... apprehension. This, itis agreed, is more expeditious .
' ' than their journey from Boston to Wilbraham. ™ It will,
.© - not, however, be cantended” that this is a very extraor-
©° .dinary degree of'speed, I have heard it said (the truth . |
"%, ofthe remark I 'submit to your'decision) that a man of
. robust constitution, accustomed to walking, will ac- ¥,
. 5. _complish a long journey on foot in less time than would 4
: be necessary. to;perform'_ft' with a horse ‘pf_‘-:,brdinary”'_
.- *-speed, Another;remark, I have: often:heard on this -
- 'subject, which appears to be founded iin nature, thata |
~ person not recently accustomed to the exercise of walk.
7+ ing, will travel with much’greater case and expedition,
<+ 7. after the first day or'two, thanjat the commencement of -
&+ = ajourney; . “The Jimbs becoming gradually, inured to -

=y

~7 * Itwas theintentionof Mr. Blake; to have noticed, here, the.evidence re- |

- jsulting from the bank notes found upen the prisoners. This topic was acCi-".

e 7" dentally omitted in the regular order of discussion. ~ After the argument was -
- . closed, the omissiop was noticed ; and leave was given by the Court to submit .

iv .. tothe jury his reinarks upon this point. The Attorney General, however,

¢ -~ having candidly declared ‘that he had no reliance upon the evidence, -and that

:  he should consider it out of the case in addressing the jury, the intended di *
sussion was waived, by the Counsel for the prisoners,

\
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- this peculiar motion, the traveller will suffer much less
. fatigue and will be enabled to proceed with much more .
rapidity, on the third or fourth, than on the first day of
- his progress. ¢ If these remarks be correct; you will
have no difficulty, in finding a satisfactory reason, Why
" the prisoners, who were anxious to arrive at New-York
. the end of their journey, on foot, one for the purpose of -~
- transacting some pecuniary business, important to a
¢ man in bis situation, and the other with an intention of -
~ embarking for Charleston, for the purpose of meeting a
;- connection from whom he had been long separated,
< . should have travelled at the rate of forty miles a day, in
. the month of November, or. should have walked with,. .~
i considerably ‘greater speed” after passing through Wil- ..~
- braham, than on'the first days of their departure from @
< Boston. ~ You will not, at any rate, be constrained to )
:+ ‘believe that they refused to themselves the necessary ., -
4 repose of the night, that the ghost of the murdered Ly-
~-on flitted before them, denying ¢ sleep to their eyes~
.. and slumber to their eyelids ;*’ that they were goaded -
{~. on in theirflight, by the stings of an accusing conscience, |
"5 or were haunted in their imdginations, by the hurried . -

e e e e

steps.of their‘pursuersZ"Fhere “are natural causes by =+ *
:+“which you may account for thesé factswithout an im- .7

- putation of guilt ;.and you are ‘bound’ by your oaths,

Lo

¢, thus toaccount for them, if they are in any degree, con- =~ =
©-i sistent with the innocenceof the accused. =~ - T
% "1 bave thus attempted, with as much brevity'as was® i«
-, in any degree consistent with the importance of my

- trust, to notice the various circumstances relied upon

>. by the counsel for the government, to strengthen and

. confirm the testimony of Lzertes Fuller. How standsthe

i account? Doesany one of the facts—-the pistols, the pock- +. -

_ etsorthespeed with which they travelled, when consid.-

. eredalone and by itself, furnish any thing like the “plain
directand manifest proof ” which the law requires? If se-
parately considered, they amount to nothing. Consider
them together, and-what is the result 2 ‘Are you ac-

. guainted with any rule in arithmetic by which an aggre.




~ which different things unsubstantial and immaterial in - -{
“stance and matter, The decision of this cause must. ?

" have already considered, and I have only to requestyou
“_ to revert to this point in your enquiries. - In doing this

_ their apprehension.

. nothing-incredible in their travelling from Boston to - |

“Wilbraham, for the purpose of robbery . and murder, . "
" that they should have neglected to improve- the many - .
“ favorable opportunities, - which ‘must have presented, -
~ ‘under the cover of night, before their arrival at this fa- - :

" the view of inhabitants, and with the chance of be¢ing

- overtaken by travellers in the very instant of perpetra~
* . tion, if you have already surmounted all these obstas:
~.cles to a verdict of conviction there are yet, Gentlemen, -

; i believe you will find it difficult to reconcile with  the ’

“gate sum can be formed from the addition of cyphers ?

temptation, and at length yield to the untempting ap-

‘every reason to believe an alarm would be given? The -
situation of the country between Wilbraham and Spring- *

‘They weat neither to the right nor to the left, but pur- "

: (- 56 )

\

Or are you conversant with any. principle in physics by '

their nature, can derive weight from conjunction, or by
any process of combination can be converted into sub- "

then ultimately depend on the testimony of Laertes .
Fuller. . The ‘reason for discrediting this witness, I

I beseech you to consider one other circumstance in the
case which cannot, I think, fail to strengthen the natural i
and legal presumption in favor of innocence. I allude

to the conduct of the prisoners, both before and since .

If you have alrcady persuaded yoursélves'thctc is .

tal spot, that they should have- resisted every other .-

pearance of this stranger, that they should have ventur- -
ed on the commission of this unheard of outrage, in

some other traits in their subsequent conduct, which I
possibility of guilt. "Would they have continued to’.
travel together on this public road,.after having seen:
the boy, while attempting’ to conceal the horse and with

field, you well know, is favourable to concealment.,— ¢

sucd their journey on a public postroad. At the time
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of their apprehension they had been ‘waiting several
hours for a packet to convey ‘them to New-York.—
"They were immediately charged with the crime and

“were examined separately.. ' Instcad of committing -

- _themselves by 7a _contradictory, prevaricating account |

‘which would have been the inevitable consequence of a

_consciousness, of guilt, they perfectly agreed in their
- story, in stating the place from whence they came, the
. : “course they had pursued, and the end and object of their
- .journey. In this story they have persisted from the
- time of their apprehension down to the present day. It

~+1s in the very nature and essence of guilt to attempt to
.- screen itself from detection, by ‘resorting to’ falsehood
" and prg:.'va}tic":__a'tiicimE‘{fﬁﬁéﬁiglt-lbxv‘ then will you account for thig
‘. ‘openand consistent” conduct of the prisoners, when it -

1

. confirm the suspicions against them ? |
""" But gentlemen, I have perhaps wearied your patience
.-+ by this minute review of the evidence. In acause of

- such’inconceivable importance, I ought not, however, : '

. ‘. must have been obvious to them, if they were guilty, -

="

“*that the tendency of “their story was . to strengthen and .

7 "to udmit the idea that your patience can be exhausted, -

4 while there j$ a possibility- of raising a réasonable doubt

" in favor of the accused. Having completed my sum-’

a3
ok i

“ tion to a few topics which remain to be discussed.’

-, " 'The proof on which the counsel for the government -
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-rely in support of the prosccution, is in its nature pre-

. sumptive,. It is not my “intention to enter into a dis-

"

e

"',\.
b

- mary’of the evidence, I have yet to. entreat your atten-

. sertation upon this species of evidence ; or toattempt '

', to draw aline of distinction between presumptive and.
positive proof. ;I shall however with'the permission” -
;i _of the honorable court," recite to you a'few cases, by -

‘way of enforcing ‘the: remarks I have already made up-

“ on the danger of trusting to this evidence, where the
* life of man is concerned. " I will take three cases from,

the authority I have already quoted,-and’ which are

there introduced, by this learnéd but humane and be-’

nevolent judge, for the purpose of illustrating the doc-
H . ‘



A

“was convicted, condemned and suflered death. Two

" “sued, he had dismounted, and requested this person to . .
¥ walk_ his Horse whilst he should step overahedge ; that =

“. dicted for: the murder of a person who had [long‘been
- “missing, and.f* upon -strong présumptions,”’ was con- |
““ yicted of the murder, it being “supposed he had burnt -
" him to ashes in his oven, the-better to conceal his
“ erime. Withina year after the execution, the man who
.was believed to “be murdered returned from bcyimd 4

( sty

trine I have endeavoured to maintain. ¥ These case¥ o

are familiar to professional men, and to them may appear
somewhat hackneyed, in their application. ' But to you,

gentlemen, who have never, perhaps, before been culled.

upon to deliberate ina case of this nature, T can have
‘no doubt they will seem appropriate, and will not there-
fore be stale in their repetition. . 3

‘A man was -indicted at Oxford assises in England

(where theft as well as murder is. punished with death)

for stealing a horse. It was proved he had been taken -

“with the horse on the same day he was stolen.’ On this

evidence, as he could give no satisfuctory account of .

the manner in which he became possessed of him, he

assisesafterwards, another man was convicted of another
felony, and sentenced to death. Before his execution
"he acknowledged, ‘that. Le had stolen the horse ; that

" he had met the person on’ the road,: who .had suffered |

death for his crime; that “finding himself closely pur-

“he availed himself of this opportunity to make his es-
_cape, while the other man was apprehendcd’with the,
“horse and died innocently. - .- . et 7%
" On another occasion, a man in Staffordshire was in-

PR S S,

‘sea, having been sent there against his will by his sup- -

. posed murderer, who,-altho’ highly criminal, was irino-"

. cent of the crime foir which he suflered. .
A man in Warwitkshire was committed on suspicion
. of murdering his neice, a child with whose education
. he had been entrusted, who had a large fortune and to -
whom he was heir at law. It was proved he had treat- i
* Ilale's P. C.2.289—00. 8
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ed her with great severity, and that ‘correcting her on

certain occasion for-some offence, she was heard to ex-

claim ¢ good uncle do not kill me,” after which time

- the child could not be found. Upon the proof of these
facts he was admonished. by thé judges to produce the.
“child aguinst”lhelnext assises. Being unable to find
. her he resorted toa pious fraud, for the purpose of
-~ saving his life, which in the end proved the cause of

“his death.  He procured another child, very nearly re« -

sembling her in age and appearance, apparelled her like
‘his niece and brought her before the judges. On ex-
amination, the fraud was discovered. T'his was con-

“sidered evidence. of his ‘guilt; and upon these vtolent
. - presumptions, he: was- found “guilty and ..executed.—

Some years afterwards it appeared; that “the child hav:'.

“ing been cruelly beaten, had run away and placed her
- self under the protection of @ stranger who had conceal-
‘ed her from her uncle.- On coming of age, she ap-

peared and demanded-her estate, and it was immedi-
ately made to appear that she was the same child for

%" whose supposed murder, hers uncle had been con.
-~ demned to the gibbet. -

“The last . case. I shall relate will appear to you, pér-

+_haps, with less:solemnity, because the . book - from ..
"~ which it is selected, is: a two-penny pamphlet instead -
- “of a folio,’and is;taken from the pack of the ped- -

‘lar, and not from the library of the lawyer. "I do

“not vouch for the authenticity “of the nurrative. It -
*_may, perhaps, be a legendary tale, but whether true
.-or fabulous, it will serve as a-striking illustration. of
" the doctrine for ‘which I am contending. - I refer to

s« The life and adventures of Ambrose Gwinett,” a book:
which was familiar-to me in the carlier part of my life,

-and which then produced‘an impression. that will not ia v

be easily effaced. ~ -

This extraordinary man assures us, that at the ace of
twenty, he was actually hung in chains, in. England.. |

- Though strange and  paradoxical as it may ‘eppear, he

Jived to a good old age, and afterwards published the .
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- story of his life. He had occasion to travel on foot.
from Canterbury and to pass through Deal, a small sea--
port cn the coast of England." The town being croud-
cd, at this time, he had difficulty in procuring a lodg- -,
ing, butat length obtained one at a public hbuse where
he was known, on condition of sleeping witha man by
the name of Collins, who was uncle to the landlady and-
who resided in the house.” T’ o this man he was intro-

duced in the course of the evening, and had seen him
~counting money, which he put. into the pocket of his .
" nightgown as they retired to bed, " In the course of the .
night, Gwinett was scized with a violent cholic. He
.. awoke his bed-fellow who directed him to the necessa- -
1y, and gave him a pen-knife from his pocket, which be
told him, he might want in opening the door. On: -
opening the penknife, a piece of monéy, which stuck be- -~
~/ tween the blade and the handle, fell into his hand.™” He -~
A ‘put them both in his pocket, remained some time n.
. theyardand, onrcturning tohis chamber, foundhisbed- = ..
©  fellow missing. This excited some surprize, but be- .
5. leiving heé might have withdrawn to another.chamber,
£~ .-, hewent to bed and again fell asleep. "=~ . .7 .
- Gwinett arose early in the morning, and having paid.: "«
-+~ his réckoning over night, left the house without seeing” .
' Cany of the family, and proceeded on his journcy. About, -
noon on the same day he was overtaken by oflicers of .
: . justice who scized him and charged him'with ‘the rob- " .
" . bery and murder of the man with whom he had slept. - .
© ' -“He was carried “back to Deal, and conveyed into the . :
. * chamber whére he had lodged. On examining the bed, - -
"+ the sheets and pillows were found stained with blood—
." . .A search was then proposed, and on examining the-
5. pockets of Gwinett, the penknife and piece of money ;.
i ‘were found.. The penknife was immediately recogui~ -,
* "zed, and on examining the money, it proved tobea
. “pocket piece, which was engraved with the initials of .-% s
“the name of Mr. Collins and which was known to have
been many vears in hjs possession. Blood was after-
wards discovered on the seat in the necessary, which
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had been occasioned by the hemorrhoids, a disorder to i* |

which Gwinett was subject. - This building was situa-

ted directly 6ver the sea, and where the tide ebbed and '
flowed. There having been a high tide, the preceding

night, it was at/onée concluded that the body had been

- conveyed into the nccessary, thrown into the sea, and
carried away by the tide. - Gwinett was committed to" -
. e Canadt g B T B | . . " e - .. i

- prison, and this wonderful combination ‘of circumstan-"

ces appearing against him on his trial, he was convicted
and condemned to be hung in chains.

= By the carelessness of the Executioner, the sentence
~ was executed in such a manner as to produce but a
. temporary . suspension of life,. «This part :of the story " -
will appear, ‘perhaps, altagether incredible; The writer. . -

i

gives at least’a plausible account of :t'l'u-:" event, Itis '.

. " not necessaty I should state the/ circumstances, as they

are not immediately connected with the object of the

- narrative. - He says he was taken down by his friends,
. “soon after the execution and by great exertion restored
" to life. He was immediately sent to sea, that he might . .
'+~ eludé any search which might afterwards be made. Af-. -~
- teravaricty of adventures he was at length taken pris- .
"~ oner by the Spaniards, -and carried into the Havannah, .-
Walking 'one'day in the streets of that ¢city, he met and "
. immediately recognized the features’ of the man for ~
- whose supposed death 'he had ‘suffered ! !—After ‘the
" first emotion of astonishment bad subsided, Gwinett
related to Mr. Collins, what bhad bappened to him, and

requested an explanation of his singular ‘disappearance,

“In answer to these enquiries, Mr. Collins told him that -
after he (Gwinett,) had gone down iuto the yard, he . :
* discovered that the bandage had slipped from the arm in .
which he had been bled the day before—that the ori-’
fice was opened, and he'found himself extremely weaks -
ened with the loss of blood, that he arose, slipped on his.
:*'night-gown, for the purpose of ‘going to a barber, wha
~ had bled him and who lived directly opposite—that in

crossing the street he was seized by a press-gang, wha

* at that time infested the town, and was hurried on board
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a ship which then lay in the harbour—that the ship im-
‘mediately put to sea, was alterwards taken by the Span-
iards, and by a similar series of adventures, with those
which had befallen Gvinett, he became a prisoner in the
Havannah !! :

If the story I have related is a mere fabrication, it
must be acknowledged an ingenious illustration of the
danger of yielding to presumptive evidence, where the
life of man is at stuke. The imagination can scarcely
conceive of a more powerful combination of circum-

stances to produce conviction in the mind.  However
romantic the tale, there is nothing impossible, in any -

one of its incidents ; and ifit is circumscribed, even by
the boundaries of possibility, I shall not I trust be accu-

sed of trifling with your understandings, in attempting-

to enforce my argument, even by a fabulous narration.

From some of the cases I have stated, you can have
. no doubt there have been instances, in which innocent
men have suffered death, from the force of presumptive
evidence. There have also, perhaps, been many more
instances in which guilty men have escaped, where the
evidence has been insufficient to produce conviction.
Even if these cases have been dispraportionate to the

first, at the rate of an hundred to one, their escape has

been sanctioned by the humane maxims of our law.
¢ It is better that an hundred guilty persons should es-
cape than that one innocent man should suffer.” ¢ It
is safer to err on the side of mercy than of justice. Itis
better to err in acquitting than in punishing.” '

Admit for a moment, Gentlemen of the Jury, that the'

case of the wretched prisoners at the bar, should fur-
nish another instance, in which guilty men should es-
cape, because the evidence is not ¢ plain, direct and
manifes’” against them. You can have no difficulty
in reconciling your consciences to such an acquittal,

while a single doubt is hanging over your minds, when.

vou remember that ¢ doubt in the breast of a jury is a
certain assurance of acquittal, and that doubt and ac-

quittal are synonimous terms.” - Indeed, Gentlemen, it
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~ought to be deeply impressed on your minds that, if
you pronouncea verdict of conviction, while you have
2 reasonable doubt of their guilt, if the lives of the pris-
oners are sacrificed by such a verdict, you are guilty,
in the sight of God and your consciences, of the dread-
ful crime for which they are now on trial.  If they are

suhiered to escape, will it be said they escape with 1m-!

punity 2 I say nothing of their lingering imprisonment.
I speak not of the awful solemnity of this trial.  These
arc sufferings infinitély disproportionate to the enormi-
ty of the crime of which they are accused. The mu-
nicipal law, which decrees the punishment of death for
the crime of murder, is but -a transcript of the law of
heaven,—its voice is butan echo ofthe voice of God,
which proclaimed from the - beginning ¢ quliosocver
sheddeth man’s blood, by man shall his blood be shed !’
It isneither my right, my duty, nor my inclination,
to attempt, on this solemn trial, an artful address to your
passions. If I have any concern with your passions,
it is rather to allay than to excite—it is rather to soothe
the spirit of indignation, awakened by the atrocity of
the murder, than to rouse your fecelings, of sympathy or
-compassion, for the wretched prisoners, or their more

wretched connections. . ‘1 may not, therefore, Le per-
mitted to speak of the afflicted mother—the brother, ~

thewife, or the child, whoappear in one interesting group
before you, whose lives are interwoven with the life of
one of the prisoners, who are tied to existence by the
same brittle thread, which must be severed by the same
stroke, that dooms him to the gibbet. I may, howev.
er, without incutring your displeasure, or the censure
of the Court, be permitted to remark, that the agonizing-
solicitude displayed by them on this occasion, furnish-
es no very equivocal evidence, that the tender sympa-
thics of a son, a brother, a husband and a father, have
nnt been obliterated, in the breast of the prisoner, Ly a
courss of hardened profligacy, by a long carcer of wicks
cdness and guilt.  Itis not an artful and insidicus ap-
peal to your feelings, resuiting from any preconcerted
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arrangement; "which has drawn them this day befort
you. They have come from the invol untary and irre-

-sistible impulse of the heart. - An 1mpu15c which as- -
,sures you, in stronger lapguage than the voice of wit- -
NESSES, Or any wntt(,n testimonials to the former. char- -

jacter and conduct of the prisoner, that Lis life has not

/ hitherto beeri a llfc of sin, that he has not been the ha- |

' bitual slave of that nmhce, which 'is a necessary ingre- -

law,. proceeds from ¢“ a heart zegardfess of social duty, "~
and fatally bent on mischief.” % If you judge, from the "
~countenance of his. compamon, he is too young and in-
.’ experienced to -be hackneyed in the dreadful trade of

\dlcnt of murder, .and ‘which, in:the. language of the

*. robbery and death. Imagine, then, fora moment, that

"

T PP

. -they are guilty, that this is their first departure from -
the pleasanu. pqths of wisdom and virtue,—that ¢ seduc-
ed by the instigations of the devil," they have, by one:

tremendous leap, plunged ﬁom a precipice,: into the :

.. deepest abyss of infamy and vice.: JTmagine the prison-

~doors to be thrown open and the.world again bursting :

“ upon their.view, by a verdict- of acmuttal They havc
.eluded the vigilance of llum'm research, but do.they go :

el

‘unpunished 2 ¢ The ways of transgressors are hard?’ . "

~and ““ there is within them a worm that never dies.”’—
. They may fly from the sight of man, but they cannot-
- “Aly from themselves or an accusing conscience.’ Your
“verdict cannot minister comfort or consolation to ‘minds-
- thus diseased. .. They may call upon the mountains to-,
_.cover them, ‘but they cannot. De covered from: the mght

of him who seeth ' 1n sccmt “and searchest out the in- -

~most recesses of the heart. - Remorse will perpetually =

- prey upon their existence. * The few fleeting moments -

- of a miserable life, will soon pass away., ¢ T hcy will be *

. summoned to. render anaccount to him whose scrutmy

. 1s not bounded by the narrow circle of human vision,

" whose research is not to be eluded, whose justice en.

~dureth Fmever and who-hath decreed from the bcmn-.

ning, that the transgressor shall not go unpunished. b

* Foster's Ciown Law, page 257.
!
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The lives of the prisoners are now consighed to your’
disposal. Before you proceed to the performance of this

,awful duty, let me borrow the language of one of their
countrymen; not degraded'by the ignominious reprouh-
es against his nation, but elevated to the highest rank’

- among the orators of the ¢lder world by the most splen-
did talents, the purest patriotism; and the most unsulli-"
ed integrity. Letme bescechyou to ¢ remember that:
‘thére is another than a human tribunal,; where the best
of us, will, on one day, have occasion to look back on °
the little good we may have done. In that solemn trial

- may your verdict ‘onthis day give assurancé to your

. hopes; and’ afford you stréngth and consolation in the
‘awful presence of an adjudging God!"% '

E * See « Curran’s speech, in'the trial of Patrick Finney, for High-Treason—

.. January 1798, : . 4

. ¢ i NOTE, . T

Thomas Gould, Esq. was to have closed the defence—but, the evening hav-

" ing far elapsed and the prisoners signifying their assent, he declined addressss
ing the jury. :

The argument of Mr. Blake, was reduced to writing from the recollection’
of the speaker. ~As it was made with very little time for preparation, it can-’
not be expected that the exact phraseology in every instance should be pre-’
served. It has been his object, however, to adhere strictly to the method
which was pursued, and to preserve the language and mode of expression so
far as was possible, from the mere exercise of the memory. He is aware it -
will be deemed, by.many, unreasonably long. But when the magnitude of
the trial is considered, he cannot believe, an apology will be necessary, to those:
to whom only it is addressed, who know how to appreciate the administration’

~of justice, and have a properestimate of the value of human life.

WV : e R OR De——— :
. The Attorney-General closed the cause in substance as
peir I Jollows : .
" GENTLEMEN oF THE JuRry,

THE solemnity of this trial tends to establish a
proper estimate on human life. The importance of it
to the prisoners, has-been urged, with irresistible elo.
quence by their counsel. It now remains for me, in
the execution of my office, to arrange the evidence of.
fered in the trial, so as to give it the proper and legal

weight 1t ought to bave, Ifin the performance of this
I .
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duty any thing should escape from me, which would
bear unreasonably hard on the prisoners, you will im-
pute it to error and not to any severity of feelings ; for
1 have none. .. If there should appear to be a warmth
of expression, or a zeal of conduct, you will conceive
that it comes from the habits of forensic debates, and
not from any .opinion L. have of the prisoners’ guilt.—
The Judges are, by the constitution and the laws, to be
of counsel for the prisoners, and I am relieved from the
solicitude I should.otherwise feel,. by the consideration,.
that-any undue impressions, which T may make, willbe
done away by them, in their direction to you. - 1.
"The part you have to bear in this trial is affecting
and important. Your verdict, will, no doubt, deter-
mine the fate of the prisoners as to life or death. The
oath you have taken, formed in a concise, and- accu~
rate manner, describes your duty. You have sworn,
¢ethat you will well and truly try, and true deliverance
make between the Commonivealth and the prisoners -
whom you have n charge,.-according to your evi-
dence.”” Youare thus taken and,scparatcd from your
fellow citizens, by the hand of divine providence to this
solemn duty. Your orly concern is, that you may
conduct yourselves. in.such a manner as to have, on
sober. reflection,. the approbation of your own con-
sciences. - If you have not now, from the habits of in-
tegrity, consciences which’ will not yield to undue pre-
judices, . and rise above the weakness of an unjustifia.-
ble timidity, it will be in.vain for me to attempt to for-
tify your minds by any arguments I can lay before
_you. PELTE S
When you attend to the oath you have taken, you
will see that you are ‘“well and truly to-try, and true
deliverance make,” of consequence you are not to suf-
fer any prejudice, or preconceived opinion, to have
weight in your minds, because so far as these shall pre-
vailyou do not well and truly try ; for you have beforetri-
ed and formed a judgment. You are scquestered and sct
apart for this trial, and it is. of no consequence 10 you,




what the opinion of the multitude,iwho attend the trial,

may be, or what the conclusions of the:whole commu-
mty, who may have formed opinions abroad, are upon
- the issue. - Your verdict is to deliver the prisoners over
to the sentence of the law, or to restore- them-again: to
their former standing in society. Your verdict is,
therefore, to be the voice of truth according to yourev-
idence. - The- indictment being read to you, you are
charged, as good men and true to stand together and
hearken to your evidence. This solemn charge im-
~plies that you are to stand as separated from the rest of
the community, and hearken to the evidence given you .
in the trial, as though you felt yourselvcs accountdblc ;
to God alone for your eonduct,” v s  th

* Thus situated, it is of great conscquencc to you to
know, with accuracy, what is, and what 'is: not, evi-
demc in the case. - It is of great consequence to you'
‘to know what established rules are to govern you in the .
‘construction and application of the evidence. -1 feel
- myself relieved from a great degree of anxiety, I should
‘otherwise have, by the consideration, that the Judges
‘will afford you such aid on these points, as will not on-
‘ly correct any- errors I iay commit ; but will lead you
mto the plain path of your.duty. i ¢ v g et

“The evidence given you on this trial is the testimo-
- ‘ny of the witnesses who have been examined before
you. ‘
The most powcrf’ul cloqucnce or the hxghest strains -
‘of rhetoric, have no evidence in them. S}mpathy 1s
an angelic aﬂ‘ection of the human heart; it is intended |
by nature, to break the iron bars of prejudice, and to
‘dissolve the icy hand of avarice, but it affords no proof
as to the existence of facts. Compassion is the warm
advocate of injured innocence, and the ready friend of
him who is bending under oppression and wrongs; but
in a fair and open trial it has no use, . Mercy is a di-
vine attribute, but where justice is excluded, mercy has
no place. . He who has said blessed arc the merciful
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for they shall obtain mercy, has placed the habitation
.of his throne in justice, and in a wonderful manner has.
.maintained it thére, in his dealings with our ;apostate
race before the astonished eyes of those, who are sur--
rounding the throne. ~ It may be true, as has been re-
peatedly observed by the prisoners’ consel, that should
they escape punishment here, they will, if they are guil-
ty, be punished in another world : byt this we have no
concern in; the Supreme Being has not delegated his
justice or his mercy to us, nor has he given us the pow-
‘er of pardon, as it regards him. He directs his jus-
tice, not according to the actions of men, as they affect

. societies, or individuals, but according to the motives
~their actions proceed from. The man who builds a

temple, or saves his country, deserves the eulogy of
his fellow men, yet his conduct, as it relates to his ma-

- ker and final judge, may, from the motives he acts from,

be highly criminal. The worst actions, as they relate
to society, or individual men, if they proceed from a
pure heart but erroneous understanding, .may be inno-
cent., ‘The persecutions by Paul give a strong proof .
of this. The persecutions which have taken place in
the christian church, may claim forgiveness, at least
some of them, on this score. And therefore, when we
speak to men of the actions of “man, candour is indis-
pensable, and eulogy may  be proper; but when we
address Him to whom all our motives are known, Him
who knows our thoughts afar off ; all flattery, and adu- .

~lation are but prophanity, and all censoriousness, and.

slander, highly sinful. - The idea that you should take
into consideration the certainty of the prisoners being
punished in another world for the crime they are charg-

' ed with, if they are guilty, though they should escape
in this, is no other than an application for a repeal of -

the law, by which they are to suffer ; because the same
argument will apply, with equal force in all cases. -
~The punishment of death has been annexed to the
crime of murder in all civilized nations, and in tribes
which have been considered as barbarous the avenger
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- of blood has generally been found. The Hebrews
- were but a barbarous people, yet the author.of human
lifey in the code of laws which he gave.them, directed
the punishment of homicjde, according to the degrees
of guilt, res_ulfing_‘ by nature from the transaction by

.. which human life ‘was destroyed ; this was done-in a

- degree of accuracy,.of which.the wisdom of the world
has availed itself to the present day ; and he therein an-

. nexed the punishment of death to the crime of mur-

der. Nordo we find, in the rules given by him, who
afterwards appeared to redeem the'world from sin and
" misery, that this punishment was abrogated, or even
‘mitigated by his benign interposition. Yet the justice
"of this' punishment is no part of the evidence commit-
" ted to you; you have no right to draw off your atten-
tion from thé evidence to waste it on the contemplation
of the rectitude of the laws which provide for the pun-
ishment of the offence, The form of the solemn oath
you have taken admonishes you to attend to the evi-
dence given you and to that alone.

We now come to the evidence in the cause. The
prisoners offer no evidence in their own favour, but
rest their defence upon that of the government. :

Your first enquiry is, whether Marcus Lyon, the

person said to have been murdered, is in fact dead.
.~ To prove this fact you have the testimony of Robert
Staunton to whom Lyon was well known; who has
been his legal guardian in his minority, and who swears
" that he ‘saw his’ corpse on the cleventh of November
when an inquest of the coroner was taken upon it.

Your next inquiry is, whether Lyon died a violent
death. Asto this point you have the evidence of Doct.

Merrick, and of others of the coroners inquest, who
" discribe the wounds in his head ; and prove that these
were mortal wounds. “Though these wounds were
sufficient to have produced his death, yet it does by
no means follow, beyond a possibility of doubt, that they
were the cause of it. It might be said that he died
suddenly of an apoplexy, nay of a stroke of lightning,
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and those wounds might have been given him after he
ceased to live. Such conjectures flowing from our '
‘own imagination would not be so plausible as some
doubts, which have been raised in the defence, and yet -
they would be of the same class, if they had been sug-
gested.

It may be as well to examine the nature of presump-
tive evidence, at this point in the trial as any where else.

Presumptive evidence is that class of proof, which,
allows of great controversy, and yet is more used in
courts of justice than any other proof. It implies in
all cases a possibility of error or mistake, otherwise it
would not come under the denomination of presump-
tive evidence.

This is again divided into three classes : light, pre-
sumption, which weighs nothings probable presumption
which has but little weight, and violent presumption,

which is legal proof. Though this supposes a proba- -

bility of error, yet itis the highest proof which can be
had “in the common occurrences of human life, and
therefore justice demands its support. '
There must, in order to raise a presumption, be some
possitive proof of certain- facts, from whence the fact
resting upon presumptive evidence is to be reasonably,
and satisfactorily infered. The death of the man said
to be slain, can, in most cases, be established, as it is in-
this case, by positive proof. . The ‘several cases'men-
tioned by the prisoners’ counsel, of convictiofs of mur-
der where there was no positive proof of the -death,
serve as a good caution, and have established the prin-
ciple that there must be absolute testimony of the death
of the man said to be slain, before there can be a con-
viction of murder : but this is the extent of their use.
Presumptive evidence is the result of conclusions
fairly and reasonably made from facts proved by possi-
tive evidence, and which facts cannot be reasonably and
paturally accounted for ‘upon the supposition of the
“prisoners’ innocence. - The famous cause we have as a
coverning example in the books, where a man runs 1n

i}
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flight, fromahouse witha bloody sword inhis hand, with-
out being able to account for his conduct, and anotlhier
man is found inthe house weltering in his blood, run thro’
with a sword. Here the flight, the circumstance of no
other man being in the house, the apparent haste and
confusion, are full evidence of the murder so as to throw
the burden of proofupon him, so far at least, as to com-
pel him to explain his conduct: It would be in vain
for him to say that he found the man with a sword in
his breast and hastily drew it out and run to give an
alarm. This might be said by every assassin and
murder might be committed with impunity at noon
day and in any place if this was an answer.

There is no proof, beyond a possible doubt, where
- one discharges a gun at another, even in the midst
ofa crowd, that he killed him. Who could swear
that the gun was charged with lead? Or who could
say that another man unobserved did not discharge
another musket in another direction which gave
the wound ? The impracticability of producing po-
sitive proof so as to exclude the necessity of pre-
sumptive evidence, in murders effected by drowning,
strangling, and poison are still more obvious. Our
proceedings are all liable to error, our conclusions.are
all marked with a great degree of imperfection, but we
are with upright hearts to try ‘and true deliverance
make according to such evidence as the nature of the
cause will admit of, and with all the reason and intell-
gence we have to exercise in the trial.  Should you do
wrongas to the prisoners, or to the government, from
right motives, you are safe; should you do wright from
wrong motives, corruption or cven from unjustifiable
weakness, or timidity, you are criminal.

If, under these principles, you doubt whether the
wounds, proved to exist on the head of Marcus Lyon,
were the cause of his death, it would be in vain for me
to reason upon the evidence.  Should vou deubt as to
this fact, your enquiries are at an end. You need.pro-
«ced no further,  If you are satisficd that Le dicd of

»
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“those’ wounds, you will then inquire, whether those”
who gave them are guilty of murder, Here again your’
labour will not be arduous ; for there is no pretence,
that the homicide was attended with any circumstances
that can reduce it below the crime of murder: It'ap-- -
- pears by the testimony of Doct. Merrick, that he re-
ceived a shot in his side by a pistol ball; which perforated:
the skin, and was'stopt by arib. - It is probable that
he was ‘thrown {from his. horse by that shot ; though:
that wound was not mrortal. "The wounds in his head"
were undoubtedly -made by the pistols,: which were-
found near where the murdér was committed, ina |
broken and shattered condition. That he was killed™
m the highway is proved by the weapons, or broken
parts of them being found there, by the marks on the
ground of the body’s being dragged to the water and the

position-it was found in:  That it was placed there by

him, or those who had murdered the man.is clear, be--
cause no-one, who had innocently found a’dead body - -
in the road; would have removed it under such a de-
- sign, and with such an attempt to conceal it. . =,
Then if youare convinced that Marcus Lyon was’
». murdered, yournext question will be; whether the mur-

der was committed by the prisoners. e

The day, or the time of the day, when the murder' .
was committed is of no consequence, any further; than -
as it may be of use in the question, whether the prison-
ers committed the fact. ‘In that point of consideration
it has become necessary to investigate it.

‘Staunton, ‘who had been guardian of Lyon, testifies,
that he left Woodstock in Connecticut, his native place,
in the spring of eighteen hundred and five, for a jour-
ney to the interior of New-York; since which he never
saw him untilhe was called to examine his corpse on
the eleventh of November. = Marvel Uuderwood testi-
fies that Liyon left Cazenovia, (two hundred and twen-
ty miles from the place where he was murdered) on
- Monday the fourth of November. That he came away

with the horse, which was found, on the ninth, in the
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field of John Bliss,’ the saddle; sadd'ch'ags; and cloths
found there, and whichare recognized by and delivered

to his brothcrs and sisters. The hat he came away with, .

“covered with an oil cloth was" found near the place of
his death.

2
Griffin Bailey, was, on Saturday, about four miles

and an half - west of the place where Lyon' was killed,
and saw a man pass, after inquiring the road, edstward
about twelve o’clock, or between twelve and one, ob-
- served him, and his horse, and has no doubt as to the
horse.

"Thomas Glovcr was near the same place, saw thc same
man, and has the same impressions. .

“Ebenezer Russell saw suchra person ‘pass, took no-
tice of the oil-cloth hat and of the horse about the same
“time of day. L

John Dcwy met thq same¢ man, knows the horse
which he saw a quarter' of a mile east of Sikes’ tavern,
-and near the place where Lyon was killed.

These witnesses, perhaps establish the fact that Ly-
on.arrived at the place where he was murdered not ma-

ny minutes before or af..er one o clock on the nmth of
.November. " - ¢

LY

Your next mqmry will bc whether therc is evidence
to prove that the prisoners were there at that time.

Upon this point you have the- evidence of Ithamar
Stebbins, who swears, that on the night of the eighth,

.on bis way from Boston witha waggon, he putup at - i

" “Dwight’s tavern in Western, about fifteen miles east
of where the fact happened ; that the prisoners came in,
in the evening ; that he lodged in the same chamber
with them, and that he started in the morning half an
hour after thcy had gone on, and does not know when
~or where he passed them ; they had inquired the way

to Springfield ; that he came to Bates’ tavern in Pal-

mer at ten o’clock, about four miles and an half east of
where the murder happened, and when he was coming
away thev came up about eleven o’clock, that he knew

them again and conversed with them.
K
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Thomas Powers, Esq. testifies, that at onc o’clock
he saw the prisoners near the parting of the new turn-

pike from the old road, and about seventy rods east of .

the placé where Liyon’s body was found ; that they in-. .

quired the way, and went on into this new turnpiké€
road, cut in the side of. the mountain, on the bank of
. Chickopee river througha wood, and in length extend-
saw thé prisoners after . they were. apprehended, knew
_them then, and knows them now. ARAGT
Y ou. have the testimony of Thomas Glover, Ebene-
Zer Russell, Jun.. Oliver B.: Morris, Hubbard Bliss,
and John Dewey, that about two o’elock on that day,
they saw two men about four and five miles from where
Lyon was killed, walking to the westward in a great

harry. They describe the men to you, and you are to -

judge whether you have satisfactory proof,. that the
prisoncrs were the men. . .

If you are satisfied that the prisoners. were the men .

whom those witnesses saw, and you believe the testi-.

mony of Mr. Powers; thenyou have proof that the pris- -

oners were, at one o’clock, about the time Liyon entered

on the turnpike,in the wood, seventy rods east of the .-

place where he was murdered, and at two were five
miles west of the same place. ™ i o

* To identify the men you have again the testimony of
Ithamar - Stebbins: who knew the- prisoners, and saw

them pass in' great haste at four ¢’clock nine miles west _

from the place where Liyon was found., .

It is observed that none of the intermediate witness-
és, between Powers and Stebbins, positively swear that
~ the prisoners are the men who passed. This is true;
and as they do not give any account of themselves n
that time, or prove that any other travellers passed on
that road, at that time of day, under the description given,
you are to judge how far you are satisfied with the evi-
dence offered to prove that they wereat the place
where the murder was committed at the time it bap-
pened, i

ing half a mile before it meets the .old road again. He *

- o g
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But if Lyon was in fact murdered, and the prison- -
€IS were In a situation where they might have com-
mitted the deed, and there is no :evidence that it was
<committed by any one else, you are asked with great
propriety, and urged with strong argument, ‘‘are they
‘o be condemned.as murderers without proaf that they

| are guilty?” By no means—the idea that you may be

prejudiced against them because they are foreigners,

~ .can have no _fﬂﬁndation_l;jﬁn a warm imagination, and

the supposition that such an idea could operate in a -

charge against you, to blunt the force of the evidence,

would be anill treatment of your characters. The pris-

‘Oners are men, they are as men entitled to as fair a trial *

~".as the men of the first rank and eminence.can have,—

++."The law must remain sacred, proof must-have .its usu-

~al and reasonable effect, and the guilt, or innocency of

‘the prisoners must be determined on the -evidence

-1 alone, without regard to out-door opinion against,them,

or the feelings of pity and compassion for them,

. We come now to that part of - the .evidence, which -

* will fix on the prisoners the crime they are under trial -

for, " if it is sufficient in your minds for that purpose ;

- _or ifitis not so, will leave you to,pronounce them not

~«guilty. The other.evidence which ‘has been offered, -

~ Isonly tobring the proof now to be considered to a point -

- and to corroborate the facts now to be mentioned, :

~ This evidence is the testimony of Laertes Fuller, a

boy_thirteen years old.” It may T)hé“ﬁ“(iécssary to con-

= . Sider what his testimony is, what objections are raised

- against the credibility of it, and what facts are proved

by other witnesses in corroboration . of it,  before we

. apply it, and make our deductions as to its conclusion
against the prisoners. _ : :

- This witness swears, that between one -and -two

o’clock in the afternoon of the ninth.of N ovember, the

-day before Lyon’s body was found,  he was near the

parting of the road, and'saw two men.coming from the

west, one leading and the other urging with a stick the

horse that is now proved to be the one Lyon had rode
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on. He noticed the horse, saddle and portmanteau ; -
that they turned up the old road towards John Bliss?
house; that one, which he now recognizes to be Da.
léy, stopped, leaned over the wall and looked on him,
where he had got over to pick up some apples ; that
the other mounted the horse-und rode up the hill to-
wards Bliss’. '

" It i said that this boy is too young to be depended
upon.- The law does not determine upon the compe-
tency of a witness after he is seven years old, but

-the credit is left with the jury. The court has

examined this witness as to his moral sensibility, and _
.jdeas of the sacred obligations of an cath, and are satis-
fied to admit him. ~ He answers like a boy of good ed-
ucation, and testifies with caution and propriety.

It is'said, that it is incredible that he should take.

such notice of Daléy as to know him. This objection
. is not to his love of truth, but to the weakness of his
nind ; for if hé was corrupt, he would as positively
swear to Halligan as to Daley, but he is cautious as to
a recollection of him. - His story, that he knows him, -
who looked over the fence at him, is simple, and will .
deserve more credit than if lie attempted to support it -
by a combination “of unusual facts, or improbable cire
‘cumstances. . i =
" The prisoners were on Thursday of the next week -
" in Springfield, and this lad pointed out Daley in a
crowd. “Were there any other men with one horse on
that road on that day ; if there were would it not have
. been since discovered? Tfany other men had been in
possession of Lyon’s' horse ‘at ‘that time, having the
' dress and appeardnce of these men, ‘where are they ?7—
Have they vanished ? Have they been traced or heard
of? “The horse which had then been ‘in possession of
Lyon, was' found turned loose in John Bliss’ pasture
“within a few rods from where the boy observed the two
men to be in possession of him ; within a short space
of time "after he saw them. Nobody saw the horse
turned in, nor docs John Bliss, or Pliny Bliss, who
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first saw the horse there, before four o'clock, know how

Jong he had been there. o
1t you are not satisfied that the prisoncrs were soon

' after 'one o’clock on the ninth of November, in posses-

sion of the horse, that Liyon rode to the place where he
was killed, the prisoners must be acquitted ; for all the --
other evidence, independent of this fact, can amjount to
nothing more, than that he was murdered, and the pris»
oners were where they could have perpetrated the fact, .
If you belicve them to haye heen thus in possession -
of his horse, you have then to decide whether this fact,
with the .corroborative circumstances attached to 1t,
gives you proof that they murdered the man. :
~ They were on a journey westward; why did they re-
turn back eastward, on the turnpike, and turn up the-
hill, out of their way, into the old road 2 Had they
found the horse loose as astray, why did they not make -
him fast, of without touching him pass -on and leave

_him, or take him on their rout until they could find

some person to inquire of ? Ifthey chose to come back
with him, why did they not mention the circumstance

. to the boy ? Or, as his father’s house, which they had~

passed, after they spoke with Powers was near by, and

‘they could know. of no other house near, Bliss>not be- .
ing in sight, why did they not carry the horse there?2— - ¢

When they rose the_ hill near .the boy, they came 1n
sight of John Bliss’ house, why did they not carry the

horse there and explain their conduct; why did they -
turn him loose into the field and forsake him?
With these facts you will of course connect some oth-

ers given in evidence. The prisoners, as they them-~
selves confessed, came from Boston on Tuesday noon.
They said that one of them was going to New-York to ™
see a friend, the other to collect a small debt. They -
have givenno evidence of the one’shaving afriend there, .
or of the other’s having a debt due to him. Themur-
'Saturday at one o’clock, they
had then from Tuesday noon,travelled eighty-five miles
in four days. * They were apprehended on the next

N

.
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Tuesday - at Cross-cob-landing, near Greenwich in
Connecticut, where they had arrived at eight in the.
morning. This place was one hundred and forty miles
from where Lyon was killed. Thus it appears that they
had, after Powers saw them at one o’clock on Satur:
day, travelled that distance in two days and ninetcen

~ hours, including three nights. ¢

When they were found, they had such coats on as
those Stebbins describes them to have had, on Yriday
“night, when he saw them at Dwight’s tavern, and such
as Powers and the lad describe. Bardwell, who pur-
“sued and apprehended them, found in the side of each
great coat, under the left arm, a pocket in the form of a
holster fitted to carry the pistols with which Lyon was
killed, or those which were found at the place where
he was murdered. Itis said by the prisoners’ counsel, -
tha¢ this might be and probably was a mistake, and that
these were pockets to carry bottles, and calls on the
government to produce them for your examination.—
“‘They were in the coats on the examination before the -
magistrates, the prisoners have the same coats now on,
the court will not strip them to find evidence against
them in a trial for life. They may now shew the pock-
ets by opening their coats, and successfully oppose the

" witnesses, or if they have altered or removed them since |

their commitment, they can explain the reason of their -

~having done it. Stebbins says that they'sat at Dwight’s -

- all the evening with their great coats on and back from . °
+the other company. " .- . - Yor . '

This, Gentlemen,- is the arrangement that I have
‘made of the.evidence; where I have omitted any thing

= .' material, your memory will ré.ctify it; if I have sug-

‘gested any fact not contained in the evidence your good
understandings- will reject it. My situation, as to
place, is' novel, the weakness of my voice, in this
nnusual crowd, has compelled me, in order to be heard,
‘to speak with the appearance of zeal and earnestness ; I
- Jament it as a misfortune, it has been produced from
my situation and not from my feelings.
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‘Tt is true, as has been repeatedly urged by the pris-
. oners’ counsel, that all the facts you have in evidence
may exist ina state of compatibility with the prisoners”
innocence. This position cannot be denied. It s truc".
that it is possible that Liyen might have been murdered
by other persons ; that the prisoners might have come.
at the place, the momentafter his body was cast nto
the river; they might have taken the horse with a felo-
nious design, knowing nothing of the murder, or they
might have taken him innocently as astray ; their hurry
carrying the. strong appearance of flight, might have
been from an ordinary occasion or not from guilt.  But
these facts being proved upon them, the question s,
whether the established principles of law, collated and
approved for the preservation of human life, and for the

support of civil society do not reasonably, necessarily

and justly deem them guilty, unless they can, by op-
_ posing evidence, blunt the sharp points of convincing
proof and explain their conduct. |

~ The expression *¢ possibility of doubt”’ so often re-
peated in the trial is an error in language. There is no
such legal expression in the books. Nothing exists
beyond a possible doubt in the minds of men, not a few

have doubted of their own existence, some have doubt- AL
" ed of the existence of a God, ‘and many more have .

doubted of other things less capable of demonstration
but which the rational and candid mind embraces from
the most satisfactory proof.- It has been said by mor-’
alists, that there is no degree of guilt in- a mere error .
~ of the head. This I agree to, but there are very few
 errors indeed that happen in this way. ‘A man is no

 more toblame for a wrongconclusion, OF a0 Eerroneous

judgment, strictly such, than the ear, that inactive pas-
sive organ, is, for hearing profane language, or mali-
cious slander—But when the error arises from undue .
prepossession, from prejudice, from partiality, avarice,
envy, pride, malice, ambition, self-interest, or even
from fear and cowardice, it is criminal. Even when
wrong judgment is the result of idleness, or mattention,.
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it has a share of guilt. 'We have no right to form an

~opinion against any one until we have hmrd and can- .

didly, and impartially examined tke ev1dcncc for and
against him. 3 -

There is no standing in which our race can be plac-
cd, where the possibility of doubt 1s excluded. Nay -

there can be none below the great first cause, where.
all doubts are impossible. Doubts may be done away

so far as our happiness is concerned ; this must be so;
because security must be the foundation of consum-
mate felicity. But there is but one Being whose intel-
ligence comprehends the universe, and to whom - all
things are perfectly known, and ascertalned‘

When we hear the testimony of credible witnesses, -

we kuow that they may be corrupt; we know thatthey
" may be mistaken ; yet the necessity of our situation
"-claims credit for them. Our senses may decieve us,
~yet we cannot refuse their evidence. Therc are more
things above and below our sight, than our vision com-

f

prehends. ~We do not see the 1tmosp‘1erc we breathe -

in ; much less the vital principle it contains, by which -
our animation is sustained. Our sphere is compara.
tively small, our station comparatively low. Our state
of existence is imperfect, and our intelligence limited ;

yet when our duty calls upon us to act, we need ot

tremble for fear of doing wrong ; we arc candidates for ™
" another state of existence, on the introduction to which !

our fate will not depend upon the enquiry whether we

have done right, but whether we have acted W ith an

. .upnght heart, and from pure. motwes,

ﬂ::"’ﬁﬂt"“‘“-

The Hon. Judge Scwall then delivered his opinion and -
 the Hon. Judge Sedgwick succeeded him. The faZ
lowing is the substance of their charge to the jury, pub-
lished without their inspection or apprabaz:on. The
-crrors are, therefore, to be attributed to the compiler,
" “avho has endeavourcd to express the sentiments of the

Court, in their language, without succeeding very well
in cither.
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GENTLEMEN, ' a

THE prisoners at the bar are charged, in three
_different forms, of having murdered Marcus Lyon.—
First, Daley'is said to have killed him, by striking with
a pistol, and/Halligan, ‘to have been present aiding and
encouraging. - 'Secondly, he is said, not only to have -
stricken him, but to have thrown his body into the riv:
er and thereby to have caused his death, and Ialligan,
to have been present as before. And, thirdly, both
are said to have inflicted the wounds, which instantly
terminated the life of the deceased. All these charges
the prisoners deny, and, as every man is presumed to
_be innocent of whatever kindred or country until he is
proved to be: guilty, -the government must satisfy
your minds, deyond all reasonable doubt, that they are
‘true and therefore that the accused are guilty of the
crime with which they are charged.

You have heard the testimony, which has been in.’
troduced, to establish their guilt and the very eloquent
and able defence of their counsel. * It only remains for

~us to inform you, what evidence is requisite to author.
ize a verdict of conviction, and how far, in our .appre-
hension, that evidence hath been furnished. |,
~ Itshould be proved to your full conviction, that Mar.
“cus Lyon"is dead ;" that'he cameé to his death by the
voluntary agency of some human being or beings ; and -
that they were the prisoners, whom you have in charge.
‘I'hat Lyon is dead, you cannot have a doubt. That
" he was murdered, the wound on his side, the bruises
“on his head such as no man could have inflicted on
- himself, nor received by accident, the immersion of his
body and the placing-of the stone upon his head, suf.
ficiently evince.. 'T'he counsel for the prisoners admit
these fucts, and therefore, if you believe the witnesses,
you are to consider them as established. |
Your nextand most important enquiry will be ; who

‘were the agents in this melancholy transaction 2 Were
they the prisoners ? Or, were they not?
%
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Marvel underwood testifies, that Liyon left Cazeno-
via on the fourth of November last, with the professed
determination of returning to his friends at Woodstock,
where he had formerly resided; that he rode a light bay
mare and took a portmanteau, both of which are the.
same that were found at Wilbraham.-—7The next that
you hear of him comes from Ebenezer Russell, Jun.
who tells you, that, about five miles west of the place
where Lyon was murdered, not far from half past twelve
o’clock on the ninth of November, he saw a man pass-
ing to the cast, who wore an oil cloth hat, the same,
he thinks, that was found the day following.—Ithamar
Stebbins testifies, that, on the same day coming from
Boston, he met a man, between twelve and one o’clock
but a mile distant fom the place where the robbery and
murder were committed, leading his horse down a bill.
He observed minutely and is able .to sivear, that the
. horse he then saw was the same-he afterwards saw at
Springfield. - sk ey i savagt T havy

Griffin Bailey informs you, that, about the same time
and near: the samé place, he ‘observed a man riding to
the eastward ; that he saw Lyon after his death and took -
him to be the same person whom he had observed near
the nine mile pond. \

. Thomas Glover testifies to you, that, on the same

_day, within Aalfa mile of the place of Liyon’s death, he
saw between twelve and one o’clock a man- travelling
in the same direction having on a light coloured home-
made great coat, and, further, that the” man whom he
" saw at Wilbraham after he was dead is the very per-
‘son who passed him, as he hath described, on the ninth
_of November, . el : e

Nearly six days had elapsed, from the time Lyon left - -

- "Marvel Underwood’s in Cazenovia. He might, there-

fore, casily have reached Wilbraham at this time,
and, if the witnesses are correct, he was seen there, by
several people, very near the place of his death, and
traveliing  directly towards the spot where he was in
fuict murdered.
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‘We need not review the testimony to shew that the
prisoners were but a fittle east of this place, on the same
"day, and nearly at the same time, travcelling to the west,
- or, that they were seen, after they had passed it, pursu-
- ing their journey towards Springficld. But we hear
" nothing further of Liyon until we are informed that bis
horse was discovered on the ninth, and his body on’the
tenth, near the place where they probably must have
met. I'he prisoners, therefore, might have been guilty-

of the murder. - Foigel
As to the purchase of pistols at Boston, similar to
those which were found, and the bank-bills taken from

- Halligan, they ought to have no influence on your de-

./

cision. ~They are circumstances too. remote to bear

* upon the present cause, and neither tend to evince the
guilt or innocence of the accused. ' '

- Your verdict must depend upon the testimony of La-
ertes Fuller. That brings you to a . point, and, if be-.

- liéved, leaves but very little room for doubt. He tells

you, that, on the ninth of November, he saw two men- .

- sixty rods from his father’s house, on the turnpike road

travelling to the west; that they turned round a hill .

which intervened and left his sight ; that,.in a few mo-

ments, driving some hogs towards the woods on the-

same road, he met two nren: with a’horse ‘going to the

;

east ; that they turned up the old road ; that one of these *

men was Daley, and that, the horse was the same found .
in the pasture of Mr. Bliss, which has been proved to

be Marcus Lyon’s.  He, further tells you, that he fol.
lowed them, that the one rode o
_ other leaned upon the wall and viewed Aim, that he is
sure that man was Daley one of the prisoners at the
bar, and.that he was able to select him, several days

subsequent, from a large number of " people assembled

ff the ‘horse, while the b

at Springfield. : If you believe this witness, Gentle- .
~men, you must return a verdict of couviction; because, 4

‘when it is proved to you that Lyon was murdered, that
the prisoners were on thesame road, in possession of

his property almost upon the very spot where the body -
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was found, rendering no account of themselves whatev-
er during that period, you can hardly have a reasonable
doubt but they are guilty of the crime of which they:
are accused. : i - pelloos ; ;
- But you are told, that this boy is not to be believed, |
that he is too young, easily liable to inpositien or mis-
‘take ; that it is impossible and altogether incredible he
shouid observe so accurately as to distinguish and re- .
‘cognize the countenance of a man, at such a distance,
after so long atime, and on so slight a view. Of this,
Gentlemen, you are the judges, You have listened to
. his testimony and seen the manner in which he gave it.
. But we deem it our duty to observe to you, that he
“hath ever been consistent, that the story he told bis fa- .
ther on the Sunday following, to the coroner and hisin-
quest, and to the justices who examined the prisoners
after they were apprehended, has ever been uniform
" and the same with one’ immaterial ‘exception, which
docs not seem to affect his veracity.. < Qther witnesses :
testify, that the ‘prisoners were neat that place ; a horse " /.
was found such as the lad has described ; and if histess
timony be not sufficiently fortified by all these concur> ~ -*
rent circumstances, there is yet another fact which mer.
its your consideration, : :
Flight has ever been considered as an evidence of
¢« “.guilt. Those, who have no apprehension of .danger, . -
" can have no inducement to flee. But the guilty burry -
_from the scene and the witnesses . of their crimes. and {
. seek for shelter. and protection from the punishment '
- ¥ ihat awaits them in crowds or concealment, Why did -
- - the prisoners travel with such astonishing speed after
.. - one o’clock .on Saturday and ‘yetso leisurely for. the. .

1

.7 four or five days preceding ! : : .
But you are further told, that the term of fifteen min.
; l utes, the period which elapsed from.the time the boy

& saw two men {rom his father’s house to the time he saw V)
! - prisoners with the horse, is too brief for the perpe-
tration of such various and dreadful deeds as have been

- here disclosed. In the first place, Gentlemen, you have

¥ 2l
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no evidence that the men whom-the lad first saw were
the prisoners whom he met with the horse. T'he time,

~ therefore, might have been longer than is: supposcd.
But, you will recollect that, I.yon had received a shot

- in his side, apnd, although large and athletic, the force
of the bullet must have disarmed and rendered him the
‘unresisting subject of whatever his murderers pleased
to inflict. -~ He had no warning of his danger, nor tme
of preparation for defence, because his mittens and
great coat were found upon him.  In this situation, you
will easily conceive, that men, acting with the fierce-
ness and expedition of those who engage in such trans-
actions, might have destroyed him and rifled his pock-
cts, have thrown his body.into the river which ran by
“the road and retreated six or seven rods even during
the short term of fifteen minutes. Every moment lia-

. ble to detection and punishment, there is little reason
to believe they were very. deliberate or dilatory.  But,
Gentlemen, you are’ the only. judges of the ¢vidence.

+The question before you is merely a question of fact de-
pending on a chain of circumstances and ultimately
on the testimony of the boy. If, upon reviewing and
duly considering the cause, you are satisfied that his

_ story is correct, however painful the event may be to

the parties cancerned, you must discharge your daty.

to yourselves. - Butif you have well founded and rea-
sonable doubts of the truth of his testimony ; if you be-
lieve that he is mistaken, that the prisoners were not

.seen with the horse; or that the murder wzas commit.

ted by some person unknown, you must acquit them. -
T'o you they have made their appeal and to you the

~_ government hath given the power of deciding on their

- . guilt orinnocence. You will try the issue accordin
to your evidence and according to your oath, and 7/
deliverance *make between the Commonwealth and. e

&‘isoners at the bar. RGIE : St

RSy ;
»h, E

=
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The trial was concluded not far from eleven o’clock in
© the evening— About twelve the jury returned a verdict

of conviction—The pri
Friday following arraigned. The Attorney-General
moved, in behalf of the Commonwealth, that sentence
of death be pronounced against Dominic Daley and

Fames Halligan according "to the laws of the land.—

The Hon. Theodore Sedgwick, presiding Justice, ad-

dressed them in substance as Jollows:..

AV

 PRISONERS,

have by indictment, charged you with the murder of
Marcus Lyon. You have been arraigned upon this
“indictment and severally pleaded that you are not guilty.

"That you might be assisted in your trial learned, able,- .
and eloquent counsel have been assigned you by the = .

+ ¢ court. The duties devolved upon them b this im.
ol Y
portant trust, they have executed with great talents and

fidelity. By the humane indulgence of "our laws you .
~ were invested with the right of chalenging, peremptori- -
ly, twenty jurors. Of this benévolent provision you . -
have availed yourselves to its utmost extent. A jury

thus selected, almost by yourselves, sworn to try the

jssue joined between the government and you, have up- .- :
on their solemn oaths declared that you are guilty of the *~

atrocious offence charged against you. - The'ATTOR-
nEy GENERAL in pursuance of the duties of his office,

has moved the court toaward sgainst you the awfual’
 sentence pronounced by the law, for the punishment of
your crime.  Before I do this [ deem it my duty to ob-

\

serve, that it is almost impossible to doubt of your

guilt and that therefore you ou ht to entertain no hope. -

f mercy from the government, “The crime of which

htiire, of which a man, in a’state of society can b

Dailty. A fellow creature—a stranger to you—one
who never had offended you, you have ruthlessly cut
« off from all hopes and prospects in this life ; you have

soners were remanded andon the *

THLE grand iﬁquest for the Body.”of this county

i

"y‘o_u are found guily is the higliest. against the law of
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forever severed the-_Connexion/US’/Wh'lch-he was united
with all that was dear to hip-here below. And whatis
infinitely more distressi ¢ to a reflecting mind, you have
sent him without watning, to the bar of an almighty
and just judge.f-/f%r a crime so horrid and so abhorred
by every pll!:ﬂ’i{nd yirtuous mind, you have demonstra-
ted that you are unworthy the society of men—thatyour
minds are regardless of social duty—that you possess
“dispositions wicked, perverse, and incorrigible, and that
your continuance in this life is hostile to the preserva-
tion of morality and the security of society.¥’ You can-
' not therefore expect that your term of existence here
. will be prolonged. -It becomes me then to recommend
to you to look beyond this life, to dircct all your views
to another and an eternal state of existence ; you will
" sobn very.soon appear -before a tribunal infinitely more
awful than that which has now investigated your guilt.
"I'here not only actions but motives also are intimately
| known—there justice is administered without a possi-
| bility of Error ; and, blessed be Gop, that consist- -
{: ently withall the rights ¢f divine government it can be
L_administered in mercy. Here then must you look for
pardon ; upon this foundation alone can you build any
* rational- "hope.. This “consolatory consideration do k
4 " most sincerely.and ardently recg~mend to.your high-
Fiest_regard and improvcm"‘ént.'-*:-’”ln ‘the way ~ which
“divine wisdom has devised, I entreat you to seck for
- reconcilement and forgiveness ; in this way seck to be
i+ instructed. - A learned, pious, and vencrable clergy
- will not only without reluctance, but with cheerfulness
give you the instruction which you may need and de- .
| sire; they will give you their prayers toa merciful .~
1" Gop, that he will, for the'sake of his son our all suffi-
cient saviour, pardon this atrocious crime and all the sins
of which you have been guilty.” That you may repent
'}Qf all and for all be forgiven I most sincerely and fer-

vently pray. = It now only remains that we do as our
duty enjotns, pronounce against you the sentence of the
law, which is, that you Doxinic DaLEy, be taken’
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b THE alarm which great crimes generally produce, and the anxiety. we
5 1 feel to know by whom they were committed, the evidence of guilt and the
: final issue, lead me to believe that a correct report of this trial may be in- ’
teresting to the public. Perhaps we can rarely find in our country, an in-
_stance of murder attended with circumstances of equal aggravation ;—per-
_petrated in the open day, on a public road, with several houses in the vicin-
i ity, on the person of an unoffending traveller, whose appearance offered
. * Dut slender inducements to robbery, and a stranger who is ever entitled to
.. hospitality and protection. . ol ' -
3 The deceased was returning from Cazenovia, in the state of New-York,
- to his friends at Woodstock, in Connecticut. “Near Chicapee river in Wil-. |
¢ ‘braham, the murder and rolibery were committed of which the prisoners '
have been convicted. i : :
sq - The penalty they are to suffer naturally excites our commiseration.
g‘ " Providence has so connected. her children, and bound them together by
©#47 . some inscrutable affinity, that not a sorrow swells the heart of one, but
. the others feel the pang. In view of their punishment, we are aptto
- overlook the atrocity of their crimes,and, without considering the protection
~* of the innocent, to reprobate the.laws, which condemn the guilty. But -
. justice can never excuse the murderer though she often turns from the clo-
sing scene and mourns jn silence for his sufferings. Itisto be hoped that
the horror, with which this deed is viewed, and the still deeper horrors .
: + that succeed, may have a salutary  influence on the public mind, sothat
o we= by adverting to the end’ of these things we may shun the beginning.
y . Tdonot pretend to give this case to the public, verbum verbo, as itap-
3 peared at the trial. In.some instances, I have taken the liberty to alter,

N
ﬁ; Ej obligingly " furnished me with their notes and manuscripts, I believe the
4 %f (/) substance will be retained, and for all that may interest or bcineﬁ.t, request
: ’5"'} ~.them to accept the acknowledgements af their humble servant—

THE CPMPILER.

orp

7

- ‘and in some have forgotten the original. But as several gentlemen have '
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